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MNPOBJIEMHI IUTAHHSA PEAJIBAIII 3BAXUCHUKOM ITPABA
HA ATIEJAIIAHE OCKAPXKXEHHS BUPOKY CYIY
Y ITIPOBAI’KEHHI IN ABSENTIA

MocranoBka mpodyemu. OIHUM i3 KIIFOYOBUX
3aBJaHb KPUMiHAJIBHOTO MPOBAXKEHHS BiANOBIIHO
JI0 BUMOT cTarTi 2 KpuMiHaapHOTO MPOIeCyaabHOTO
koziekcy Ykpainu (nani — KITK) e Bumora 3actocyBaH-
HS 10 KO’)KHOTO yYaCHHUKa MPOBaKCHHS HaJCXKHOT
[PaBOBOI MPOLEAYPH'.

EdexruBHull cynoBUi 3aXUCT HEMOKIMBUN 0e3
MPaBUIBHO OOPAHOTO 3aXMCHUKOM IMPOLECYaTbHOTO
c1oco0y CyZI0BOTO 3aXHCTY 3 JOTPUMAaHHSAM I1PaBOBOT
npouenypu (popmu), periaMeHTOBaHOI KpUMiHAb-
HUM IIPOLIECyaJIbHUM IIPABOM.

JloTprMaHHSs IIporiecyanbHOI porierypH (hopmr)
K HEBiJ’€MHOI CYyTHICHOT O3HaKH KPUMiHAILHOTO
nporecy 0e310CepeaHbO 3aIeKUTh BiJl TOTO 3HAUCH-
Hsl, SIKE HAJa€ThCs MPOIEelypHIM MEXaHi3MaM y 3a-
rajibHiH i1e070T1i MOOYI0BH KPUMIHAIBHOTO POLIECY
y JepxaBi’.

Ha renepimmmiit yac mpeaMeToM JUCKYyCil y HayTI
KPUMIHAJILHOTO MIPOIIECY € MPOoOJieMH peastizallii mpa-
Ba OOBMHYBA4YCHOTIO Ha amnessLiiiHe OCKapKeHHS BU-
POKiB, BUHECEHUX Y KPUMiHAIBHOMY TPOBKEHHI,
3IIHCHIOBAHOMY 3a IIPOIISIYPOIO CEIIaIbHOIO CYJI0-
BOTO pO3WIISiAY (in absentia).

[MpoGnemaruka mosirae B ToMy, 1110 3aKOHO/IABEIIb
yacturoto 3 crarti 400 KIIK Ge3anbsTrepHaTHBHO BU-
3HAYMB KOJIO OCi0, SIKi MalOTh MPaBO TOJATH ares-
[ifHYy CKapry Ha BUPOK Cy1y y KPUMiHaJIbHUX IPO-
Ba/KCHHSIX, 3/11HCHIOBAHMX 3a BiJICYTHOCTI OOBHHY-
BaueHUX (in absentia). Buxonsuu 3 OyKBaJIbHOTO

! KpumiHanpHUI npouecyaibHuil Kojgeke Ykpainu: 3a-
KoH Ykpainu Bin 13 kBitHa 2012, i3 3minamu. URL: https://
zakon.rada.gov.ua/laws/show/4651-17#Text_(nara 3BepHeH-
Hs1 19.03.2024)

2 Muno OT (pen) Konyenmyanshi ochodu no6y0osu cydac-
HO20 KpUMIHAbHO20 npoyecy Yrpainu: monoepaghis (HII BII3
imeHi akaz. B. B. Crammca HATIpHY, 2016) 264

TPaKTyBaHHS 3a3Ha4€HOI HOPMH, IIPaBO TOjaui are-
JSIIHHOT CKapryl HAJICKUTh BUKIIIOYHO CaMOMY OOBH-
HyBau€HOMY.

V yactuni 3 crarti 400 KIIK 3akoHOgaBens me-
pendauuB, IO anelnsiiiHa cKkapra Moye OyTH ImojiaHa
OOBUHYBaYEHHUM, IIOJI0 SIKOTO CY/IOM YXBAJIEHO BUPOK
3a pe3yJbTaTaMu CIeliabHOTO CYI0BOIO IPOBAIKEH-
Hs1. CyJl TOHOBJIIOE IPAaBO Ha M0/1a4y 0OBHHYBAauYCHUM
areJsIiHOT CKapTy 32 YMOBHU HaJaHHS OCTAaHHIM
MiATBEPIKCHHSI HASIBHOCT] MOBAXXHUX MPHYUH HPO-
IIyCKy CTPOKY Ha amessLiiHe OCKap>KeHHs i3 mepe-
Tiky, mepeabauenoro crarrero 138 KIIK.

VY 3B’43Ky 3 UMM BUHUKAa€ HU3Ka MUTAaHb TEOpe-
TUYHOTO 1 TIPAKTUYHOTO XapakTepy IIOI0 amelsIliii-
HOTO OCKAap»KCHHS aJIBOKATaMH — 3aXMCHUKAMU BH-
POKIB y KpUMIHAJbHUX MPOBAKECHHSX, 311HCHIOBA-
HHUX 32 NPOLEAYpPOI0 CIELiaJbHOTO CYAOBOTO
po3msiny (in absentia).

AHaJi3 0CTaHHIX JOCTiMKeHb Ta MyOJiKamii.
OKpeMHM MMATAHHSIM TIPOOJIEM OCKap KEHHS CYOBUX
pillieHb, TPUHHSTUX Y 3a04HOMY (CTICIIa]IbHOMY) KPH-
MiHaJbHOMY IPOBAJ[)KCHHI, IPUCBSIYEHI HAYKOBI Tpa-
i B. 1. Mapunisa («IIpobiemu ockap:keHHS CYTOBHX
pillieHb, TPUHHATUX Y 3a09YHOMY (CTe[ialIbHOMY)
KpUMiHAIBHOMY TIPOBAJKEeHHI», MOHOTpadis, 2015),
. O. Ulymeiika («CymoBe mpoBaKEHHS 3 TEPETTISLY
CYIOBUX PIlICHb y CIELiaJbHOMY KPHUMiHAJIbHOMY
npoBakeHH», 2020; «3ailicHeHHS CIeniaIbHOTO
KPUMIHAJbHOTO MPOBAXKEHHA B YKpaiHi: Teopis
i mpaktukay», 2020), B. I. /Ipo3x («Crenianbhe no-
CyZIoBe po3cCIiyBaHHs (in absentia) sk nudepeHtii-
HioBana (hopMa KpUMiHAILHOTO POBAKEHHsD), 2020).

Husky npoOnem, noB’si3aHUX 13 MPOLEIYPOIO
in absentia 3a ynnanM KIIK, Ta MOXIJIUBI IIIIXU
ix BUpilICHHS 31715 3a0e3MnedeHHs ii e)eKTUBHOCTI
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IBAHULIbKA 0. M.

Ta MMOBHOI BiAMOBIAHOCTI €BPONEHCHKUM CTaHIapTaM
npaB JIOJAWHU OKPECHIHB cyaas BepxoBHOTO
Cyny M. Masyp («KpuMiHambHE TPOBaKEHHS 100
3JI0YMHIB, OB SI3aHKX 13 OKymauiero Kpumy Ta KoH-
¢mikty Ha JloHOaci 3a mpomneayporo «in absentiay:
CY4YacHUH CTaH i NEePCIEKTUBYU BIOCKOHAJICHHS, JI0-
moBian, 2020).

Kacariitamnii kpumiHanbHUH cyq y ckiani Bepxo-
BHOrO Cyny nepioquuHIMH TeMaTHYHHMU JTaiIKeC-
TaMH y3araJlbHIOE CYJOBY NMPAKTUKY 3 MHUTaHb I10J0
3MIWCHEHHS CIEIiadbHOI MPOoIeIypr KPUMIHATHEHOTO
MPOBaJHKEHHSI (I0CYI0BOTO PO3CIiyBaHHS Ta CYIO-
BOI'O PO3MIISIAY) 32 BiACYTHOCTI OOBHHYBAa4€HOTO
(in absentia). KpiM Toro, TIe# cyn myOIiKye OTIIsau
pimeHs €BpoIEHcHKOro cyay 3 NpaB JIOIUHH 100
CY/IOBOTO PO3IIISTY 32 BiJICYTHOCTI OOBUHYBa4Y€HOTO
(in absentia). B ornanax BepxosHoro Cymy y3araib-
HEHO HaWBa)KJIMBIII MPaBOBi MO3HLIT Ta BHCHOBKH
3 KpUMIHAJIBHOTO TIPOIIECYaIBHOTO TIPaBa, SKi MalOTh
3HAYCHHS 1151 GOPMYBAHHS €JJMHOT CYITOBOT IPAKTHKU
y NUTAHHSX IpaBa Ha 3aXUCT MiJl 4yac po3rIAay
in absentia, BUKOHaHHS OOBUHYBauY€HHUM, 3aCY/HKEHIM
MPOIECYyATbHUX BUMOT 13 METOIO pealii3ailii CBOiX
npas 3rigHo 3 KIIK ta KonBeHuieto npo 3axucT npas
JIFOTMHY 1 0CHOBOTIONIOKHUX CBOOO Y KPUMiHATBHHUX
MPOBaKCHHX, 3AIMCHIOBAHUX CylaMUu YKpaiHU
3a MPOLEAYPOIO in absentia.

MeTo10 CTATTi € HAYKOBUI PE3yNIbTaT y BUIVISIL
OOTPYHTYBaHHS JTOJATKOBUX MPOIIECYATbHUAX rapaHTii
npaBa 0OBUHYBa4E€HOTO, 3aCYPKEHOTO Ha CIIPABE/IIIH-
BHH CYII, 3aXUCT SKOTO 3IIHCHIOE aaBOKAT Y KPUMi-
HAJILHOMY MTPOBaJIXKEHH1 32 00BUHYBAYEHOTO IMPOIIE-
Iyporo in absentia.

Bukiaa ocHoBHOTro Mmartepiajy. YoTrupHaAIATOTO
yurHs 1992 poky Ykpaina 3asiBijia po CBO€E OaxkaHHS
BeTynuTH 10 Pamu €Bporm (mam — PE). B pamkax
iITOTOBKY, TTOB’S3aHOI 31 BCTYIIOM HAIOi JepKaBH
y wienu PE, 26 Bepecus 1995 poky Ilapmamenrtcrka
acambnes P€ yxBanuna nosurusHuii Bucaook Ne 190
(1995) momo 3asiBku Ykpainu Ha BTy 10 PE!. 3a3na-
YeHUH BICHOBOK MICTHTH B cO0i HH3KY 3000B’sI3aHb
YKpaiHu 1040 BIPOBAKEHHS Y HalllOHAIbHE 3aK0-
HOZaBCTBO HOpPM Ta cTaHAapTiB PE, 30kpema, pedop-
MYBaHHS CyI0BOi CHCTEMH BiIIIOBIHO /IO CTaHAAPTiB
PE, npuitHATTS BiAMOBIAHO 10 npUHIHUIIB PE HOBOTO
KPUMIHAJIBHOTO Ta KPUMiHAJIbHO-IIPOLIECYaTbHOTO

! BucHoBok N 190 (1995) IMTapnamentcbkoi Acambnei Paiu
€Bpon o0 3as1BKH YKpaiHu Ha BCTy™ 10 Paxn €Bpomnm. Crap-
cypr 26 Bepecns 1995 poky. URL: https://zakon.rada.gov.ua/laws/
show/994 590#Text (nara 3Bepuenns 19.03.2024)

KOJICKCY, 3aXHIICHOCTI 3aKOHOM CTarycy MpaBHUYO1
mpodecii.

Ha BukoHaHHS 3000B’s13aHb Ta PEKOMEH ALl
P€ y 2012 poui BepxoBna Pana Ykpainu npuiinsina
3akoH «IIpo aaBoKary Ta aJlBOKaTCHKY MisIIBHICTH
ta 3 1 ciuns 2013 poky 3ampoBajauiia HaJlaHHS aJIBO-
KaTamy 0e30I1aTHOI BTOPUHHOI MTPAaBOBOT JOTIOMOTH
yepe3 BiAnoBigHi neHTpu. Takox y 2012 poxy Ilpe-
3UJICHTOM YKpaiHu OyJi0 BHECEHO Ha OOrOBOPCHHS
MPOEKT HOBOTO KpuMiHaIbHOIO MpoIeCcyalbHOTO
KOIIEKCY, SKUH yxBajeHo y kBiTHI 2012 poxy.

[HCTUTYT CcrienialIbHOTO JOCY/IOBOTO MPOBAKEH-
HSl Ta CyAOBOIO PO3IVIANY (in absentia) BIPOBaKEHO
B KpUMiHaJIbHE TpOIecyalbHe 3aKOHOJABCTBO
y 2014 poui 3 npuiinartsam 3akony Ykpainn «IIpo
BHeceHHs 3MiH 10 KpuMminanapHoro ta KpuminaipHo-
TO TIPOIIECYaTHLHOTO KOMEKCIB YKpaiHH! M0N0 HEBiM-
BOPOTHOCTI IMOKapaHHs 32 OKPEeMi 3JI0YMHH MPOTU
OCHOB HaI[IOHAJILHOI Oe3MeKH, TPOMaJICEKO1 Oe3reKkn
Ta KOPYMNIiHHI MpaBOMOPYIIEHHI» BiJ 7 KOB-
tHs 2014 poky Ne 1689-VIIZ.

Crenndika KpuMiHAIBHUX MPOBAKEHbB, 3/1H-
CHIOBaHUX 0€3 yJacTi MiJ03pI0BaHOTO, OOBHUHYBaue-
HOTO, [TOJIATAE B AKTUBHIH MMOBEIHITI CTOPOHU 3aXHC-
Ty Ta BUKOHaHHI 000B’sI3KiB, mepe0aueHuX CTaTTs-
mu 45, 46, 47 KIIK, 3 meTow peamizamii
Ta BUKOPUCTAHHS e(DEKTUBHUX CIIOCOOIB 3aXHCTY MPaB
i cB0OO, mependaueHux s mip3axucanx KIIK ta iH-
[TMMH 3aKOHAMH YKpaiHH, 32 JOTTIOMOTOI0 HaJISKHUX
npaBoBHX MexaHi3miB (mpouenyp) (4. 1 ct. 47 KIIK).

[Ipu 1bOMY BUKOPHCTAHHS IIPABOBUX MPOLIEAYD
3aXHUCTy Ma€ BiI0OYBATHUCH 3 TOTPUMAHHSIM IIPOIIECY-
aJBHOT (POPMU KPUMIHAIBHOTO ITPOBAPKECHHSI.

3axUCHUK Yy Takii KaTeropii cpas, 5K 1 B iHIIKX,
KOPHUCTYETHCS TMPOIECYATbHIMH TPaBaMH ITi103PI0-
BaHOT'0, OOBUHYBAUEHOT'0, 3aXUCT KOO BiH 3IIHCHIOE
(4. 4 ct. 46 KIIK).

Y mepeBakHii OUTBIIOCTI TIpaBa i cCBOOOIH TiH0-
3pIOBaHMX, OOBHHYBauUCHHUX Y KPUMiHAJIBHUX MPOBa-
JUKCHHSIX, 31MCHIOBaHUX 3a BiJICYTHOCTI OCTaHHIX,
3aXUIIAI0Th aBOKATH, IPU3HAYEHI PETIOHATLHUMHA
LEHTpaMH 3 HaJJaHHs 0e30IUIaTHOT BTOPUHHOT ITPaBo-
BO1 JOTTOMOTH.

VY cBoi#l AiATBHOCTI, KPIM BUMOT OCHOBHHUX 3a-
KOHIB, aJIBOKaTy 3000B’s13aHi JOTPUMYBATHCh CIIEITi-

2 TIpo BHecenHst 3MiH 10 KpuminanbHoro ta KpumiHansHOTro
pOLEeCyalbHOTO KOACKCIiB YKpaiHU 11010 HEBiIBOPOTHOCTI
MOKapaHHS 32 OKPEeMi 3JI0YMHHU IMPOTH OCHOB HAIliOHAJIBHOL
Oe3mneKu, rpomMaachkoi Oe3meKn Ta KOpyMIiiHi 3imounHu: 3a-
koH Ykpaiuu Big 07.10.2014 p. Ne 1689-VII. URL: https://
zakon.rada.gov.ua/laws/show/1689—-18/ed20141031#n27 (mara
3BepHeHHs 19.03.2024)
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NPOBJIEMHI NUTAHHSA PEANI3ALIT 3AXUCHUKOM NPABA HA ANENIAILIAHE OCKAPHEHHSA BUPOKY CYAY Y NPOBAIMEHHI IN ABSENTIA

aJbHUX MPOQITBHHUX 3aKOHIB Ta CTaHAAPTY SIKOCTI
HaJlaHHs 0€30I1aTHOT BTOPUHHOI IPaBOBOi JOIOMOI'H
y KpUMiHaIbHOMY TIporieci (mam — CTangapT 3axuc-
Ty), SIKi BBaKAIOTHCSI KOMIUIEKCOM OCHOBHHX Xapak-
TEPUCTHK MOJIEJIi FAPAaHTOBAHOTI'O IEPKABOIO 3aXHCTY,
nependadeHnX MI>KHapOJHUMH MPABOBUMH aKTaMH,
3aKOHOJABCTBOM YKpaiHHM, y MEXaXx SIKUX Ta 3 ypaxy-
BaHHSAM y3TO/KEHOI MpaBoBOi MO3MIlii 3000B’s13aHa
nisiti cropoHa 3axucty. Lleit Crannapt, momix iHIIOo-
0, 3aXHILIAE aJABOKATa B acleKTi HE3aJICKHOCTI 00-
paHHS OCTAHHIM CTpATeTii 1 TAKTUKH 3aXHUCTy y KPH-
MIHAJIBHOMY IPOBAKCHHI JUIsl 3/[IICHEHHST aKTUBHO-
r0 Ta PO3yMHOI'0 3aXHCTy IPaB, CBOOO/ Ta 3aKOHHUX
IHTEpeCiB KITIEHTa BCiMa HE 3a00POHEHUMH 3aKOHOM
3acobamu’.

CrangapT 3aXHCTy IPYHTYETHCS, 30KpeMma,
Ha IIPUHIMIAX BEPXOBEHCTBA NPaBa, 3aKOHHOCTI, He-
3aJIe)KHOCTI aJIBOKATCHKOT JISUTBHOCTI, TPIOPUTETHOC-
Ti iHTEepECiB KII€HTA, KOMIIETEHTHOCTI Ta J0OPOCOBic-
HOCTI Y BUKOHAHHI aJIBOKaTOM CBOiX mpodecitHux
000B’s13kiB (a03arr 2 yactunu 1 CTaHapTy 3aXUCTY).

Po3znin 5 Cranaapty 3axXMcTy BCTAaHOBIIOE OKPEMi
CTaHIapPTH HaJIaHHS 0€30IIIaTHOI BTOPUHHOT IIPaBOBOI
JIOTIOMOTH Y CHIELialIbHOMY JIOCYIOBOMY PO3CIIiTyBaH-
Hi (in absentia), sixi OOTpyHTOBaHI HOPMaMH CTaTTi 6
Kongenttii 3 mpas mogman; Hopmamu KIIK Ta pimen-
Hs1 €CIJ y cnipaBi «Ban I'eiicerem nporu Benbriin
Big 21 ciuns 1999 poky?.

Po3nin 3 Cranmapry 3axucTy BCTAHOBIIOE CTaH-
JIAPTH HAJIaHHS IPABOBOT JOTIOMOTH IIiJT Yac CyI0BOTO
MPOBaJKEHHS, a caMe: Y pa3i He3roiu KIi€HTa 3 pi-
LIEHHSIM CYZly 3aXHUCHHK ITiCJIsl pO3’ICHEHHS KJII€HTO-
Bi MOPSJIKY 1 HACJTIJIKIB MOJAHHSI BIAMOBIIHOT CKapru
CKJIaJa€ Ta MoJa€e TaKy CKapry.

Otxe, BkazaHuM CTaHAapTOM 3aXUCTY HE NIEpe.i-
0aveHo MpaBo anessIIiiHOrO OCKAPKEHHS aJJBOKATOM
BHUPOKIiB Cylly, BAHECCHHX Y CIEIiaJbHUX CYJOBHX
MIPOBADKEHHAX 0€3 MOTMepPeIHbOTO PO3’ ICHEHHS 00-
BHHYBauCHOMY IIpaBa Ha amelsiliiiHe 0CKap>KeHHs
Ta MOTOPKEHHS 3 HUM IOAAJIbIIOI JIiHIT 3aXUCTY.

CynoBa mpakTrka Ha TeHepimHii 9ac GopMyeThb-

Csly TaKui CIIOCi0, 110 CY/IU anelaniiHol Ta Kacaliii-

' CranaapTH sIKOCTi HaJaHHs 0e30MJIaTHOT BTOPUHHOI
MpaBoOBOI JOMOMOTH y KpHMiHaIbHOMY mpoieci: Haka3
MinicTeperBa roctunii 25.02.2014 Ne386/5 URL: https://
zakon.rada.gov.ua/laws/show/z0337-14#Text_(nara 3BepHCH-
Hs1 19.03.2024)

2 «BaH leiicerem npotu benbrii»: Pimenus €Bporeiicbkoro
cyay 3 npaB nwauHu. 3asBa Ne 26103/95. Crpac-
oypr, 21 ciuas 1999 poky. URL: https://zakon.rada.gov.ua/laws/
show/980 402#Text (nara 3BepHeHHs 19.03.2024)

HO{ IHCTaHIii MPUHMAOTH 1 pO3IISIAIOTH CKAPTH CTO-
POHH 3aXHCTy B IIJIOMY, MOTUBYIOUH 1€ peai3alliero
came CTOPOHOIO 3aXHCTY MpaB OOBHHYBAYCHUX, TIC-
pendauenux crarrero 392 KIIK, crartamu 55, 129
Koncturyuii Ykpainu, a He BUHATKOBO 0OBHHYBaue-
HUM.

I3 MeTo10 3a0e3meyeHHs YMOB CIIPaBEIJIMBOTO
cymounHcTBa yactiHOMO 1 crarti 1 KIIK BcTanoBneHo,
IO MOPSAO0K KPUMIHAIBHOTO ITPOBAKEHHS Ha TePH-
Topii YKpaiHu BU3HAYAETHCS JHILIE KPUMIHAJIBHUM
IIPOLECYyaIbHUM 3aKOHOAABCTBOM.

Crarrero 459 KIIK BcTaHOBIIEHO IIACTaBU IS
30IHCHEHHS! KpUMIHAJIBHOTO MPOBAKEHHS 38 HOBO-
BUSABJICHUMHA a00 BUKIMYHAMA 0OCTaBUHAMU. 3T11HO
3 I[I€F0 HOPMOKO CYJIOBI PIIICHHS, 1110 HAOpaJin 3aKOH-
HO{ CHJTH, MOXKYTb OyTH NEpEnIsIHYTi 32 HOBOBHSIBIIC-
HUMH 200 BHKITIOYHIMHA OOCTaBUHAMH.

3a iCHYIOUOIO CyIOBOIO MPAKTUKOIO KPHUMiHaJb-
HUM Ipouec € CTPYKTYPOBaHUM 1 MOCIiZOBHUM.
A TOMY TIOBTOpHE OCKap)XEHHS BHPOKY 3 MiJCTaB,
He nependadenux KIIK, nmpouecyanbHo € HEMOXKITH-
BUM.

3a tBepmxerasM JI. M. JloGoiika, KpuMiHaIbHA
rpoliiecyaibHa JisIbHICTh MPOXOAUTH MEBHI CTail,
SIKi y CYKYITHOCTI CKJIQ/Ial0Th TaKe SBUIIIE, SIK «KPHMi-
HaIbHUH mporiecy. JisibHICTh B yCIX CTaIisX CIps-
MOBaHa Ha 3’SICyBaHHSI OCHOBHOT'O MUTAHHS KPHMi-
HAJIBHOTO MTPOBAHKEHHS — ITPO BUHHICTH 0COOH Y BUH-
HEHHI KPUMIHAJILHOTO MPaBONOpYyIIeHHs. BrucHOBOK
PO 1€ MA€ MPaBO 3pOOHTH JIMIIE CYJl Y CBOEMY KiH-
[IEBOMY DIllICHH] Y KpUMIHAIBHIH cripaBi®.

OTxe, BUKOPUCTaHHS B MOZEJ1 KPUMiHAJIBHOTO
MIPOBAKEHHST OCKAP KEHHS BUPOKY TIEPIIOi iIHCTAHIIIT
SIK CTOPOHOIO 3aXHCTY, TaK i 0co0MCcTO 0OBUHYBaue-
HUM € BUIPaBIaHUM 3 TOUKU 30pY AOCSTHEHHS METU
KPUMIiHAIBHOTO ITPOB/KCHHS — BCTAHOBIICHHS BUHU
abo ii cnpocTyBaHHS.

BrpoBapkeHHs IHCTHTYTY CHENiadbHOTO CYIOBO-
T'0 PO3NISIAY Ta MOPSAKY MOHOBIICHHS CTPOKY Ha I10-
JIaHHS anessIiiHOl CKapry Ha PIlLIeHHs, HOCTaHOBIIE-
He 3a foro pe3ynpratamu (dactuHa 3 ctarti 400
KIIK), nae Bci migcraBu i BUCHOBKY, 1m0 KITK Bce
K TaK{ JI03BOJISIE OCKapKEHHS BUPOKIB Cy/y MEpIIOi
IHCTaHIIii CAaMOCTIIHO 3aXMCHUKOM (32 BiJICYTHOCTI
00BHHYBAUYECHOTO) Ta OOBHHYBa4Ye€HUM OCOOUCTO

3 Jlo6oiiko JI. M. ’SIKiCTh KPUMIHAIBHOTO MPOIECYaTbHO-
r0 3aKOHY — rapaHTisi oro edekTuBHOI peanizauii’ Axmyans-
HI npobneMu YOOCKOHANEHHA KPUMIHATbHO20 NPOYECYANbHO20
3akoHoO0ascmea : marep. Beeykp. HayK.-IIpakT. KoHdep., IpH-
cBst4. 10 70-pivust 1. 10. H., npodecopa 0. I1. Anenina (21 kBit-
Hs1 2017 p., M. Ozneca) 30-31
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IBAHULIbKA 0. M.

32 YMOBH HaJlaHHSI OCTaHHIM IMiATBEPIKCHHS HAasIB-
HOCTI MOBYXHHUX TPUYHH MPOIYCKY CTPOKY, TIEepe-
Oauenux crarrero 138 KIIK.

Kacauiitnuii kxpuMmiHaibHU cyn y cknaai Bepxo-
BHOTO CyIy ONPHITIONHHUB OIS/ CYOBOT MPAKTUKH
II0J10 3IMCHEHHSI CIICIIaIbHOI MTPOLICTYPH KPUMIHAb-
HOTO [TPOBAKEHHS (JOCYI0BOTO PO3CIiyBaHHS Ta Cy-
JIOBOTO PO3TIISTY) 32 BiICYyTHOCTI OOBUHYBad€HOTO (in
absentia) (akTyanbHa npakTHKa) 3a niepion 3 2018 poky
no ceprenb 2022 poky (Hagani ornsg BepxoBHoro
Cyny)!. AHami3yroun akTyajabHY CyJOBY MPAKTUKY
(1. 2.2), Bepxosuuii Cyn y ciipaBi Ne 759/2992/17 (ipo-
BajpkeHHsT Ne 51-3360kM20) chopmyInroBaB MpaBoBYy
MO3UIIi0, IO 0c00a BBAKAETHCS HAICKHUM YNHOM
03HAMOMJICHOIO 31 3MICTOM CY/IOBHX ITOBICTOK, a OTKE,
BBKA€THCS 0013HAHOIO PO 31MCHIOBAHE CYJOM L1010
Hel KpuMiHaJIbHE POBA/KEHHS B MOPSIKY 4. 3 cT. 323
KIIK (in absentia), sxio MiclieBU CyJI TIOBIIOMIISIB
iif mpo cynoBi 3aciianss (y TOMY YHCIHI, PO CYI0BE
3aciiaHHs, Ha SIKOMY OYJI0 ITPOTOIOMIEHO BUPOK) IIUIS-
XOM PO3MIIIEHHS OroJiolieHHst Ha BeOroprai «Cynosa
BiIaja YKpaiHm» Ta B raseti «YpsuoBuii Kyp’ep». Cyn
BBaKa€, 10 00’ €KTUBHA CIIPOMOKHICTH BIACHO OCKap-
JKUTH BUPOK B allelSIIiiHOMY MTOPSIIIKY 3aJISKUTh Oe3-
MOCEPETHBO BiJI CTOPOHH 3aXHCTY, SIKa ISl IIbOTO MA€E
BKUTH HEOOX1THUX 3aXO/iB.

3a Takux 00CTaBUH pillIeHHS aneNsiiHOl iHCTaH-
1ii 3a pe3ynapraraMu po3IIsiy anessIiiftHoOl CKaprH,
MOJIaHOT 3aXUCHUKOM CaMOCTIHHO, HE MOXYTh OyTH
MIEPELIKO/I0I0 JIsl 3BEPHEHHS B MTOJAJIBIIIOMY CaMOTO
00OBHHYBa4YEHOTO 3 aNeIAIIHHOIO CKaproto Ha pillleH-
HS Cy/ly Iepioi iHCTaHII1.

IToBTOpHUI micis 3acy/KeHHs 200 BUIIPaBIaHHS
0co0u 3a pe3ysbraTaMi KpUMiHAJIBHOTO ITPOBAKEHHS
in absentia po3rysiz CIIpaBy, 3A1HCHEHHUH 3 ypaxyBaH-
HsIM 00CTaBUH Ta MOJIaHUX 0COOOF0 JIOKa3iB, PO SIKi
He OyJI0 BiZIOMO ITiJT 4ac TOTMIEPEIHHOTO MTPOBAKEHHS
(in absentia), He MO’KHA BBa)KaTH TIOPYIIICHHSAM BCTa-
HoBJeHOI ctarTero 61 Koncturynii Ykpainu 3a00poHu
JIBi4l MpUTATYBaTH 0Cco0y 10 IOPUANYHOI BiAMOBI-
JATBHOCTI OJHOTO BHJY 32 OJIHE  Te caMe MpaBo-
nopymeHHst. OJTHAK MTOCTAE IIIKOM JIOT1YHE TUTaHHS
PO TTOPYTIIEHHS KOHCTUTYIIIHUX rapaHTiil peaizartii

' ’Omsin cynoBoi mpakTuku KacamitHOro KpuMiHAIBHOTO
cyny y cknani Bepxosroro Cyny, 111010 3/iiCHEHHS crieniabHOT
npouneaypu KpUMiHAJIBHOTO IIPOBAJIKEHHS (LOCYHLOBOTO
pO3CIigyBaHHS Ta CyIOBOTO PO3TIAAY) 3a BiICYTHOCTI 00-
BUHYBaueHoro (in absentia) (akTyanbHa MpakTHKa) 3a Mepioj
3 2018 poxy no ceprens 2022 poxy’ (Bepxosuwuii Cyn). https://
supreme.court.gov.ua/userfiles/media/new_folder for uploads/

supreme/ogliady/2022 11 10 KKS 2018 08 2022.pdf (nara
3BepHeHHs: 19.03.2024)

JICpKaBOK YKpaiHa MPUHIHUITY 000B’ I3KOBOCTI Cy/10-
BOTO pilreHHs, nepeadadennx OCHOBHUM 3aKOHOM,
KIIK, 3axonoM Ykpaiam «IIpo cymoycTpiit i craryc
CYITIBY.

Cankwistmu crareit 109, 110, 1102, 111, yactuna-
mu 2, 4,5, 6,7, 8 crarri 111!, 111> 113-114, 4. 2
cT. 115, wactunoto 5 crarti 191 (y BUnaaky 37m0BxKH-
BaHHS CITy’)KOOBOIO 0COOO0I0 CBOTM CITy>KOOBUM CTaHO-
BumeM), crartsmu 209, 255-2553, 257, 258, 258"
258%258%258+%258°, yactunoro 3 crarti 365> yacTu-
HOIO 3, 4 crarTi 368, yactunoro 4 crarri 368 yacTu-
How 2, 3, 4 crarti 369, wactuHow 3 cTat-
Ti 369%436" 446, yactunoro 2, 3 crarti 447 Kpuwmi-
HAJBHOTO KOJIeKCYy YKpaiHW?, 38 SKUMU KpUMiHAJIbHE
MIPOBAKEHHS MOYKE 3IHICHIOBATHCS 32 MPOLEITYPOIO
in absentia, nepenbadeHa KoHpickarlist MaitHa. OgHaK
Ha TeTepilIHiid 9ac BiJICYyTHS Cyl0Ba MPaKTHKA I10-
BOPOTHOCTI CTSITHEHb (KOH(icKallii) 3BepHEHOTO B JI0-
XiJ1 IeprkaBu KOH(ICKOBAHOTO MaiiHa, SIKE € BIIACHICTIO
3aCyIKEHOTO, SKIIO PIMIeHHS Cyoy y Mpouexypi
in absentia cTano MPEJIMETOM aresAIiiHOrO OcKap-
JKSHHSI 0COOMCTO OOBUHYBauYCHUM.

Opnak [{uBUTBHMI KOmeKe YKpaiHu mepemgdadae
TaKWH CIoci0 3aXHCTY, SIK 3BEPHEHHS 3 T030BHOIO 3a-
SIBOFO TIPO BiJIIKOJYBaHHS MaTepiaibHOT IIIKOMIH, 3a-
BIIAHOT CY/IOM Ta OpTraHaMH JIOCYIOBOTO PO3CIIiTyBaH-
Hs. BBaskaemo, 1o 1eif croci0 3aXuCcTy Hale)KHUM
YUHOM 3aXUCTUTh MAaHOBE IPABO 3aCYIKEHOTO Y Cy-
TOBiH TIpotieaypi in absentia.

[ToBTOpHE anensiiiiHe 0cKap>KeHHs! 00BUHYBAJIb-
HUX BHPOKIB 32 y4acTI0 OOBHHYBa4€HOTO HE TIOPYIIIYE
TaKoi 3acali KPUMIHAIHHOTO MPOBAKEHHS, K JI0-
CTYII 10 TIPABOCY/AS, OJJHAK HE Y3TOKY€ETHCS 3 OCHO-
BHOIO 32CaJIOI0 CYJIOYHMHCTBA «000B’I3KOBICTh CYy/IO-
BOTO pimeHHs» (MyHKT 9 ctarti 129, yactuna 1 crar-
Ti 129! Koncruryuii Ykpainu®, crartsa 13 3akony
VYkpainu «IIpo cynoycrpiii i craryc cyauiB»?), ocKinb-
KH pillIeHHS CY/y ITicis HaOpaHHS HUM YAHHOCTI ITi/JI-
TAETHCS CYMHIBY 1, SIK HACITITOK, MOYKJTHBA HOTO 3MiHA.

OnHUM 3 eJIeMEeHTIB BEpXOBEHCTBA [TPaBa € MPUH-
U IOPUANIHOT BU3HAYEHOCTI, SKUW TOJATAE

2 Kpuminanpuuit konexc Ykpainu: 3akoH YkpaiHu

Bix 05.04.2001 poxy Ne2341-III i3 3minamu. URL: https://
zakon.rada.gov.ua/laws/show/2341-14#n3074 (nara 3BepHEH-
us: 19.03.2024)

3 Koucruryuist Ykpainu: 3akoH YkpaiHu, npuiiHsita
Ha m’ATi# cecii BepxoBHoi Pann Ykpainu 28.06.1996 poxky.
URL: https://zakon.rada.gov.ua/laws/show/254 %D0 %BA/96-
%D0%B2%D1%80#Text (nara 3sepHenns: 19.03.2024)

4 TIpo cymoycTpiii i craryc cyaaiB: 3akoH YkpaiHu
Bi 02.06.2016 poxy Ne 1402-VIIL. URL: https://zakon.rada.gov.ua/
laws/show/1402—19#Text (nara 3sepHenns: 19.03.2024)
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B 000B’SI3KOBOCTI IS CTOPIH OCTaTOYHOTO CYJ0BOTO
pIIIIeHHS, TII0 BCTYIIHIIO B CHITY 1 HE MOXKE TIepersiaa-
THCS. 3TiTHO 3 PUHIIUIIOM res judicata 0CTaTouHe
CyJIOBE PIILICHHS HE Mi/IJISIra€ CyMHIBY, 1 KO/IHA 31 CTO-
piH HE Ma€ MpaBa BUMaraty Horo meperisiy.

3aKoHO/aBeIlb, JOTPUMYKOUUCH BUMOT TYHKTY |
crarti 6 KoHBeHIIii mpo 3aXHCT MpaB JTFOIUHA Ta OCHO-
BOIIOJIOKHHUX CBOOOI, 3aKpinuB y yacTuHi 3 crarti 400
KIIK mpaBo KO’KHOTO OOBHHYBAUEHOTO y CYIOBiH TIpo-
uenypi in absentia Ha cripaBeTUBUN CYIOBHI PO3-
IJIs1T, CKJI3JIOBOIO SIKOT € TPABO OCKAPIKEHHSI CYTOBUX
pimeHp. BumnpaBnanHs BTpy4YaHHS Y TPUHIIAIL 7es
Jjudicata € MOXIIUBUM JIMIIE B 00CTaBUHAX MO0 BU-
MPaBJICHHS CYI0BUX MOMHJIOK Ta MPOIECYalbHUX
MOPYIIEHb ICTOTHOTO 1 HE3aIEePEeYyHOr0 XapaKkTepy
(pimennst €CITI «IToHOMapboB mpoTH YKpainmy,
3asiBa Ne3236/03, 1. 40)".

VY Oynb-sikii cripaBi HalliOHAJIBHI CyJU MAalOTh
MepeBipsATH, YU BUIPABAOBYIOTH MiICTaBU IS TIO-
HOBJICHHSI CTPOKIB JIJIsI OCKap)KCHHS BTPYy4YaHHS
y IpUHIUT res judicata, 0cOOIMBO KON HAIIOHAIEHE
3aKOHOJJaBCTBO HE OOMEXY€E TUCKPEIiiiHI MTOBHOBa-
JKCHHSI CY/IiB aHi y 4aci, aHi B MiJcTaBax Jyisi IOHOB-
neHns ctpokiB (pimenns €CILI «IloromaproB ipoTH
Vipainuy, 3asBa Ne3236/03, . 41)12,

Sk 3a3naunB B. T. Manspenko, 3rigao 3 Korcru-
Tymiero YKpaiHa € CyBepeHHa 1 He3alle)KHa, IEMOKpa-
TUYHA, COlliaIbHa, TIPaBOBa JepkaBa. KoHCTUTYIIIEO
3aKpIIJICHO TOJIOBHY O3HAKY IPABOBOI JIepKaBH, 30-
kpema: «JlronuHa, i ®KUTTS 1 310pOB’sl, YECTh 1 Tij-
HICTh, HEIOTOPKAHHICTE 1 Oe3meka BU3HAIOTHCS
B YKpaiHi HallBHIIOFO COIIIaIBHOKO I[IHHICTIO, & «IIpa-
Ba 1 CBOOO/M JIFONWHU Ta iX TApaHTii BU3HAYAIOTh 3MICT
1 CIpSIMOBaHICTh HiSTBHOCTI iep>kaBu». TooTo B Yipa-
THI BU3HAHO, 1110 ITPaBa, CBOOO/IM Ta 3aKOHHI IHTEpECH
JIFOJIMHY TIPEBAITIOIOTH HAJI IHTePEeCaMu JIepIKaBH>.

OTxe, cTaHIApT peanizalii npaBa ocoOu Ha JI0-
CTYTI IO TIPABOCYIISI B ACTIEKTi TIOBTOPHOTO aITeIISIIiH-

' «IlonomapboB mnpotu Ykpainu»: PimeHHs

€BporeiickKoro cyny 3 mpas JroanHu. 3assa Ne3236/03. Crpac-
oypr, 3 kBitHs 2008 poky. URL: https://zakon.rada.gov.ua/laws/
show/974 434#Text (nara 3BepHenHs: 19.03.2024)

2 Manspenko B. T. "TIpo myGaiuHicTh 1 THCTIO3UTHBHICTD
Y KpUMiHAJIbHOMY CYZOYMHCTBI YKpaiHu Ta ix 3Ha4eHHs (Bepxo-
BHUIT cyn Yipainn) <https://www.viaduk.net/clients/vsu/vsu.nst/
(documents)/21F7SEA2DSEAED69C2257AF4003AD3DF?0Ope
nDocument> (nara 3BepHenss: 19.03.2024)

HOTO TMEPEryIsAy PIllIeHb B CYIOBUX MPOBAKEHHSIX
in absentia camuM OOBWHYBAYCHHM HE MOXKE CYTIEp-
€UUTH MPHUHIIUITY [TPABOBOI BU3HAYEHOCTI, OCKUIBKH
B MEXaX KPUMiHAJILHOTO MPOBA/HKEHHS CEpeJl iHIIOTO
Oyzie pealizoBaHO MPUHIIKIT IPOIIECYaITbHOT PIBHOCTI
CTOpIH, 3aKpimieHoro crarrero 6 KonseHuii mpo 3a-
XHCT TIPaB JIIOIWHU 1 OCHOBOMIOJIOXKHHUX CBOOOI.

BucHoBku. 3a pe3ynbraTamMu 10CIiPKEHHSL, 3111~
CHEHOTO B ITi}f CTaTTi, MO’)KHA 3POOUTH TaKi BHCHOBKH.

1. Cyn amensiiiiHOl iHCTaHIIIT 3 METOIO HEJOITY-
IICHHS IOPYIICHHS Ta 3BY)KCHHS IpaBa 0OBUHYBaue-
HOTO Ha areJsIiiiHe 0CKap)KeHHS BUPOKY CyAY, I10-
CTaHOBJICHOTO 3a MPOLEIYPOro in absentia, Mae 1o-
HOBJIIOBATH OOBHHYBaueHOMY CTPOK Ha Take
ockapyeHHs Ha mizacrasi 4. 3 ct. 400 KIIK.

2. Hapasi cynoBa npakTHka o0 arnessiiiHoro
OCKap)XeHHsI 0OBHHYBAaY€HHM BUPOKY CYAY y TpO-
uenypi in absentia nume Gopmyerbes. MarTh Miciie
HEOHAKOBI1 MTPaBOBI MO3HUIII] CY/iB PI3HUX 1HCTAHIIIN
Ta aABoKariB. ToMy HaJ3BHUAHHO aKTyalbHOIO € TI0-
Tpeba popMyBaHHS €IMHOI TPABO3aCTOCOBHOI MPaK-
TUKH 3aCTOCYBaHHS 1HCTHTYTY CHEI[iabHOTO CYIO-
BOTO PO3IJISITy Ha BCIX CTAJIsIX CYJ0BOTO MPOBAJHKEH-
HS, B TOMY YHCJI amnesIifHOTO Ta KacamiiHoro
po3Tisy.

3. ABOKaT, MpU3HAYEHUH perioHaIbHUM IIEHTPOM
3 HaJaHHS 0€30IUTaTHOI BTOPUHHOI MPaBOBOi JOTIO-
MOTH, (aKTUYHO € €JUHUM Y KPHUMiHaJIbHOMY TPO-
Ba KEHHI 3a TIPOIIETYPOIO i1 absentia IpeICTABHUKOM
31 CTOPOHM 3aXHCTY, KA MOXKE peajizyBaTu ImpaBo
00BMHYBAaYCHOTO Ha TOJAHHS aIeSIiiHOI CKapTH.
OTxe, TOTaHHS aleNAiiHOTI CKapTH 3aXUCHUKOM
HE MOYKe 11030aBUTH 00BHHYBA4YE€HOTO MpaBa Ha CIpa-
BEUIMBUH CyHOBUH PO3TIISA] 32 OTO y4acTIO 1 JI0Be-
JeHHs a00 CIPOCTYBaHHS NEpe] CyJOM BHHH 11032
PO3YMHHM CYMHIBOM.

4. IlpaBo Ha cnpaBeIMBUIN Cya Mae OyTu 3a0e3-
redeHe 0OBHHYBauYCHOMY HaBIiTh TOM1, KOJIH KPHMi-
HallbHE MPOBAKCHHS 3a MPOLEAypOIo in absentia
Oyj1e 3/11iCHIOBATHUCSI IPOTSTOM TPUBAJIOTO Yacy, 1103a
MeXXaMH CTPOKY Ha aresiiiHe OCKapKeHHS Cy/I0BO-
ro pillleHHs, TOCTAHOBJICHOIO B TaKii mpouenypi,
Ta oTpedyBaTH JOJATKOBHX MaTepiaJbHUX BHTPAT
Jiep KaBU Ha 3a0€3TeYeHHS TOBTOPHOTO CY/IOBOTO PO3-
IS LY.
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leanuywvka O. I1.
IIpobnemni numanns peanizauii 3axucHUKOM nPA6a HA aneaANiiiHe 0CKAPIHCEHHA GUPOKY CYOy y NPo6a-
Oxicenni in absentia

Cmammsi npuceésiuena U3HaA4eHHIO OCHOBHUX NPOOIEMHUX NUMAHb OCKAPAHCEHHS. AOBOKAMAMU 8 ANensyitiHomy no-
PSIOKY 8UPOKIG CYOY, NPULHAIMUX 6 CYOOSUX NPOBAONCEHHAX be3 yuacmi obeunysauenux in absentia.

Y pobomi eupiutyromocs maxi 3a60amnHs, 5K 00IPYHMYSAHHSL NPABOMIPHOCI NOOAYL A0BOKAMAMU ANEAYIUHUX CKAPS
HA BUPOKU CYOi8 MA MONCIUBICINb Nepeisidy GUPOKIE CYyOy Camum 00BUHYBAUCHUM 8 NOPSIOKY, nepedbaueHomy YacmuHoio 3
cmammi 400 KIIK. Jlosooumbcs, wo 3acyodicenuti He 8mpavac npaso Ha aneisyiine 0OCKapiIcents 6 pazi nooamnus ane-
JAYINHOT cKapeu ad8oKamom. 3a3Ha4aemspcs, wo cyo0o8a Npakmuka Ha menepiuitiil yac popmyemoca y maxuii cnocio,
wo cyou anenrayiuHoi ma xacayitinoi incmaHyii npuimaoms i po3enadarms CKapeu CMOPOHU 3aXUCHTY 8 YITOMY, MOMU-
8yIOUU Ye pednizayiero came CMOPOHOK 3aXUCmy npas oosunysayenux, nepeddoavenux cmammeiro 392 KIIK, cmamms-
mu 55, 129 Konemumyyii' YVkpainu, a He 8UHAMKOBO 008UHY8AYUEHUM.
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Pobumscs 6ucnosok npo me, wjo npaso 068UHYEAUEHO20 HA ANESTAYIUHE OCKAPICEHHS GUPOKY CYOY 3d PE3Vbmamamu
CneyianbHo2o cy008020 npoeaoddcents in absentia mae 6ymu 3a6e3ne4eno OKPemMo 3acyOANCeHOMY ULIIXOM NOHOGTIEHHS
cyoom cmpoKy 6 nopsioky, nepeddaueromy u. 3 cm. 400 KIIK.

Knrouosi cnosa: supox, npaso na docnyn 00 npagocydos, aneisyiline 0CKapI’CeHHsl, 3aXUCHUK.

Ivanytska O. P.
Problematic issues of realization by defense counsel of the right to appeal against a court verdict in in
absentia proceedings

The article is devoted to the identification of the main problematic issues of appealing by attorneys-at-law against
court verdicts delivered in court proceedings without the participation of the accused in absentia.

The author solved such tasks as justification of the legitimacy of filing appeals by attorneys-at-law against court
verdicts and the possibility of reviewing court verdicts by the accused himself in accordance with the procedure provided
for in Article 400(3) of the CPC. The article proves that a convicted person does not lose the right to appeal if an appeal
is filed by an attorney-at-law. It is noted that judicial practice is currently formed in such a way that the courts of appeal
and cassation instance accept and consider the complaints of the defense side as a whole, motivating this by the realization
by the defense side of the rights of the accused, provided for in Article 392 of the Criminal Procedure Code, Articles 55, 129
of the Constitution of Ukraine, and not exclusively the accused.

The author concludes that the accused s right to appeal against a court verdict based on the results of a special court
proceeding in absentia should be ensured to a convicted person separately by way of court’s renewal of the term
in accordance with the procedure provided for in Article 400(3) of the CPC.

Keywords: sentence, right to access to justice, appeal, defense counsel.
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