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CBITOBA TAHOPAMA IHEPEXITHOI'O IPABOCY5A: OCHOBHI
MOJIEJIL, HEPCOEKTUBHU AJI1 YKPAIHU*

IMocTranoBka nmpo6Jjemu. HecripoBokoBaHa Bili-
ChbKOBa arpecist p npotu YKpaiHu 3 O3HaKamu re-
HOLUY, 1110 TPUBAE BXKE IMOHA[ JACCITh POKIB, CIIPS-
MOBaHa Ha 3HUIICHHS yKpaiHChKOI Mep>KaBHOCTI
Ta KyJbTypHOI, MOBHOI, pEJITiHHOI 1JICHTUYHOCTI
VYkpaincekoro Hapony. Lle Tsarae karactpodivni Ha-
CIIIKU Y BUAI JECATKIB THCSY 3aTHOIUX Ta ITOpaHe-
HUX BilicbkoBOCITY)00BIiB 3C YKpaiHu, IIUBLIBHOTO
HaceJICHHs, BKJIIOYAIOUH JKIHOK 1 JITEH; 3HUIIECHHS
Ta MOMIKO/KEHHA 00’ €KTiB iHQPACTPYKTYpH (GKUT-
7oBUH QOHJ, MPOMHCIOBICTh, EHEPTreTHKa, chepn
OCBITH Ta OXOPOHH 3/I0POB’S Ta 1H.), IO 3aBAAJI0 JIHIIIE
npsMUX 30MTKIB CTAaHOM Ha ciueHb 2024 p. moHai-
menmie Ha 155 mapa mon. CIIIA'; ekormay Ta THCSY
IHIIMX BOEHHUX 3JI0YMHIB Y BH/II PAHJIOMHUX PaKeT-
HUX, 00MOOBHX ¥ apTHIIEPIHCHKUX 00CTPLITIB, IO IPH-
3BEJIO JI0 PYHHYBaHHSI IECATKIB KOJIUCH POIBITAOUNX
YKpaTHCHKUX MICT 1 CiJI; pO3CTPLTY MOJOHEHUX yKpa-
THCHKHMX BIHCHKOBOCIYX0O0BIIIB 200 X KOPCTOKUX
KaTyBaHb y HEBOJI1 3 MOPYLICHHSIM HOPM BiAMOBITHIX
MDKHAPOJHUX KOHBEHIIH?. Taka cuTyallis BUMarae
BXXHUTTSI BIMTOBITHUX pimryunx ik, OcTaHHI BUpaka-
FOThCSI HE JIUIIIE Y 3/IIHCHEHHI 3arajlbHOHAI[IOHAJILHOTO
CYIIPOTHBY POCIHCHKili arpecii, a if, TOJIOBHIM YHHOM,
y 3aKJIaJIeHH] COIialTbHOTO Ta MPaBOBOTO (DyHIAMEHTY
JUTSL BITHOBJIGHHSI MUPY Ta 3a0e3Me4eHHs, 32 MOX-
JIUBOCTI, IPUMUPEHHS 1 cripaBeuynBOCTi. Lle Han3a-

' TIpocax A ’Pocis 3aBnasna 30uTKiB iHppacTpyKTypi

Vipainn maibke Ha $155 miipr — KSE’ (Forbes) <https://forbes.ua/
news/rosiya-zavdala-zbitkiv-infrastrukturi-ukraini-mayzhe-na-
155-mlrd-kse-12022024-19149> (nara 3BepueHHs: 5.05.2024).

2 TV KouBeHis mpo 3aKOHH i 3BHYAl BIHHM HA CyXOMOMi
Ta 1oatok 1o Hei Bix 18 xostHs 1907 p. URL: https://zakon.rada.
gov.ua/laws/show/995 222#Text (nara 3BepHeHHS: 5.06.2024);
JKeHeBchKa KOHBEHIIis PO TTOBODKEHHS 3 BiHCHKOBOIIOJIOHEHH-
mu Bix 12 cepnns 1949 p. URL: https://zakon.rada.gov.ua/laws/
show/995 153#Text (nara 3BepHenHs: 5.05.2024).

BIaHHSI HE YSBIISETHCS MOKIMBUM 0€3 yIIPOBAHKCHHS
B YKkpaiHi nmpaBocyaas mepexigHoro mnepiony abo,
SIK HOTO 111€ Ha3UBAIOTh, IEPEX1THOTO, YN TPAH3UTHB-
HOTO TpaBocyus (transitional justice).

VY nomnoiai I'enepanbaoro cexperaps OOH
y 2004 p. Oy;o HaJ;TaHO BU3HAYEHHS TIEPEXiTHOTO Tpa-
BOCY/JIS Ta JIETalli30BaHO HOTO 3MiCT. [le — komrieke
mporeciB # MexaHi3MiB, OB’ sI3aHUX 31 cripoOaMu
CYCHIJIbCTBA [TOA0JIATH TSDKKI HACHI KU BEJIMKOMACII-
TaOHUX MOPYIIECHBb 3aKOHHOCTI Y MUHYJIOMY 3 METOIO
3a0e3MeunTy MiA3BITHICTh, CIPAaBEINBICTD i MpH-
MupeHHs. Taki 3aXou BKIIOYAIOTh: KPUMiHAJIbHE
nepeciijlyBaHHs, Hacamrepel BOEHHUX 3JIOYUHIIIB;
YCTaHOBJICHHS MIPAaBIH; BiIIMIKOAYBAaHHS IIKOAM; 1H-
CTHUTYLIHHE pedopMyBaHHS.

Kareropis nmepexigHoro mpaBoCyaas € BiTHOCHO
HOBOIO Ta MaJIOJIOCIiIPKEHOI0 TPOOJIEMOIO B YKpaiH-
CBKil HayIli Ta HalliOHATTPHOMY TIPaBOBOMY CEPEI0BH-
m1i. 3 ypaxyBaHHSM TI€BHOTO JTOCBIZY 3aCTOCYBaHHS
MpaBOCY//IS NIepexiHoro nepiony y nonaz 40 kpai-
HaXx CBITy mpoTsArom octaHHix 80 pokiB* BUHUKAE
HEOOX1THICTh y CHCTEMAaTH3aIlil i€l TPaKTUKHU IS
i peamnizanii B Ykpaini 000B’s3KOBO Ha TBEp.ill Ha-
YKOBiif OCHOBI.

AHaJi3 ocTaHHIX DOCHiTKeHDb i MyOJiKkamiii.
AKTHBHE JIOCJIDKCHHS PI3HUX aCHEKTIB TPaBOCYIISL
repexijHoro nepioxy posnodanocs y 90-x pp. XX ct.
1 IOB’S13aHO 3 TaKUMU 3apyODKHUMH BYCHUMH, SIK:

* The rule of law and transitional justice in conflict and post-
conflict societies: Report of the Secretary-General / UN Doc. Ne
S /2004/616. URL: https://documents.un.org/doc/undoc/gen/
n04/395/29/pdf/n0439529.pdf?token=jJiQOm8PZeveNyoXId&
fe=true (nara 3BepHenus: 5.05.2024).

* briara A., Maprusenko O. *KoHIIErIist epexiHoro nmpaBo-
cyas B YkpaiHi: yBeIeHHS y INTOIHHY IopuImdHoi Hayku® (2019) 4
FOpunnunnii Bicuuk 30-35. DOI: https://doi.org/10.32837/yuv.
v0i4.941.
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. Arripe (D. Aguirre), b. Anmeiina (B. Almeida),
K. baiingep (C. Binder), I'. bonidasi (G. Bonifazi),
M. HdaBugosuu (M. Davidovic), T. dectpynep
(T. Destrooper), E. Epapa (E. Evrard), . Ensctep
(J. Elster), H. Kpit (N. Kritz), JI. Maningep
(L. Mallinder), I. IT’eTpomnaomni (1. Pietropaoli), . ITi-
oH-bepunin (D. Pion-Berlin), H. [Topo6iu-IcakoBiu
(N. Porobi¢ Isakovi¢), A. Petitep (A. Reiter), P. Xa-
minsToH (R. Hamilton), C. XanTiarros (S. Huntington),
JI. Xatic (L. Huyse), B. [lladac (W. Schabas), /1. [lapmn
(D. Sharp) Ta in.

B VkpaiHi neBHi cipoOu BUBYECHHS TPAH3UTHBHO-
ro mpaBoCcy s 3ilicHoBan A. barincekuii, A. bia-
ra, I. bpynosa-Kanicemska, K. Bycon, M. I'pymiko,
B. XKunxos, O. €scees, T. Kucensosa, C. Kimienxo,
T. Jly3an, b. Jlynenko, O. Maprunenko, 1. Mapuyk,
1. Hy3o0B, O. OBuapenxo, FO. B. Oprnos, B. B. ®inaros,
I". Xpucrosa Ta iH. [Ipy boMy TOCHTIPKEHHS i€ TPO-
Onemaruky He Buueprnaino cebe. HaBnaku, 3aTsoxHMIA
XapakTep pOCIHChKO-YKpaiHCHKOI BIHU Ta 11 TSHKKI
¢iznuHi, MaTepiabHi Ta MCUXONOTIYHI HACTIAKH BH-
MararoTh HOIIHOICHHS [IbOTO 3HAHHA 1 (pOopMyBaHHS
HAa I[i{f TTiACTaBl HOBUX I1XO/IB IO OI[IHKH 1CHYIOYO1
y CBITi MPAaKTHKH 100 3aPOBAIKEHHS Pi3HUX Ha-
MIPSIMIB TTEPEXiTHOTO TPABOCYISL.

MeTo10 cTaTTi € Mi3HaHHS 3apyO1’KHOTO TOCBI Ty
y chepi hopmyBaHHS Ta pealtizailii mepexiJHoro mpa-
BOCYI/ISI, BUIEHHSI IOTO OCHOBHUX MOJIETei, a Ta-
KOXX BU3HAYCHHS HA IiM MiJCTaBl KOHIETITYalbHUX
PaMoK Horo 3acTocyBaHHs B YKpaiHi sIK IMiJ] 4ac BiiiHH,
TaK ¥ y TOBOEHHUH TIEPiOz.

Bukaan ocHoBHOro martepiasy. Mertojomoris
JIOCTIKEHHS 3apyOKHOTO JOCBITY NIEpEXiTHOTO TTpa-
BOCYIUISI HE BUKITIOYAE€ MOXKITMBOCTI 3MIMCHEHHS ITi€i
HayKOBOI 33/1a41 32 OKPEMHMH OCHOBHUMH HOTO CKJla-
noBuMU. OHAK € TIEPEeKOHAHHS y TOMY, 11O O1ITbII
HAyKOBO MPOAYKTUBHUM ITiIXO/IOM y I[bOMY 3B’SI3KY
€ GopmyBaHHSs ySBIEHHS PO 3arajibHi PUCH TEpe-
X1IHOTO TpaBOCY/A/Is y TIEBHUX KpaiHaX CBITY, Jie BOHO
MaJjio MicCIle paHilie, a TAKOXK BUIIJICHHS BiIITOBITHUX
foro Mozieneit (THIiB).

o mepeniky kpaiH i3 JOCBiJIOM 3aCTOCYBaHHS
MePEXiTHOTO TPABOCYISI MOYKHA, OKPIM 1HIIIOTO, Bif-
HECTH Taki, sK: ApreHtuHa, bocHis i ['eprierosuna,
Bpasunis, Iaiti, ' Baremaina, ExBanop, €Emen, Kambo-
mxa, Kanana, Kenis, Komym6is, Konro, Kocoro, Kot-
I’iByap, Jli0epis, JliBan, MaBpukiii, Mapokko, He-
nan, Himeuunna, [1AP, ITaparsaii, [lepy, IliBnenna
Kopes, [lisaennunit Cynan, [lonsmia, [TopTyraiis,
Pyanna, Pymynis, CansBanop, Cepb6is, CinoBayuuna,

Cxinguuii Tumop, Creppa-Jleone, CIIIA (y koHTEKCTI
amHicTii 1865 p.), Tynic, Yranna, Yropuiuaa, ®iin-
mian, Xopearis, Uexis, Ywnii, [pi-Jlanka Tomro.

BaxxinuBuM y MPUKIaTHOMY acleKTi TUTaHHIM
€ CHCTeMaTH3allisl 3HaHHSI 100 PI3HOMAaHITHOI ITPaK-
THKH IHITUX KPaiH y 3aCTOCYBaHHI TIPaBOCYIIS ITepe-
xigHoro nepiony. BinmoBinHe rpymyBaHHS pi3HHX
JIepKaB, IO BiJPi3HSAIOTHCS 32 TIONITHIHUM PEKUMOM,
XapaKTEPOM CYCHUTEHO-TTOII THYHOTO KOH(ITIKTY, KUTh-
KICTIO JKE€PTB iCHYIOUOI Ha MMEBHUI Yac BIaJ1, Maco-
BICTIO MTOPYIIEHb TIPaB i CBOOOJ JIFO/IEH, TPUBAICTIO
BIMCHKOBHX [Iilf a00 TPOMaITHCHKOTO MTPOTUCTOSHHSA
TOII[0, TOOY/IOBaHE 32 TUMU 200 IHIIMMU TTi/ICTaBaMU
i 371aTHE BIAMTOBICTH Ha Pi3HI 3aITUTAHHS 3aJIEKHO Bif]
3aj1ad, sIKi CTOATH Iepe]] TAKUM TTOJIIIOM.

Panie Bxe 3aiiicHIOBaNINCEH CLIPOOU TPYITyBaHHS
SIK 3apyOiKHOT, Ta i, 10 pedi, HAI[lOHATHHOI MPAKTHKH
peasizaiii nepexigHoro npaBocyaas. Hampukian,
JI0 OCHOBHHMX THUIB AEMOKPAaTHUYHUX MEPETBOPEHD
y Meax repexigHoro npaBocynas y Cxianiii i Len-
TpanbHiid €Bpomni micisg 1989 p. BigHOCATH Taki:

1. «Po3puB» — BinOyBa€eThCsl, KONM aBTOPUTAPHHUIA
PEKUM 10 MOMEHTY CBOT'O Kpaxy cialluae; B el Jac
OTIO3HILisl 3aXOTUTIOE BIIAJTY;

2. «Y3rOKeHUN Mepexiy — PeXkUM 1 OTIO3HIIIsS
JIOMOBJISTFOTBCS TIPO AEMOKPATHIHHH Tepexia. Skio
Cxinna Himeuunna, YexociioBaqunHa Ta iX Jiep:KaBu-
HACTYITHUII TIPOUIILITN TIepeXiTHUI NepioJl 32 THIIOM
«pO3pHUBY» 13 HETAHUM MPUNHHATTAM KOHCTHUTYIII],
to [losnpia Ta YropiinHa € npuKiIagoM «y3roJKeHo-
IO [IEPEXOAY» 13 KIMOCTCYBEPEHHUM» IIpoLiecoM Gop-
MYyBaHHS KOHCTUTYIII1;

3. «Tpancdopmartisi» — Mae Micuie y BUTIAJIKY, KON
ABTOPUTAPHI JIIZIEPH HAMATalOThCS IEPETBOPUTHU CBilt
PEKHMM Ha JIEMOKPATII0, KEPYIOYH [TPOIIECOM JIEMOKpa-
TU3allii, TOMITHYHUMH 3MiHAMU, KYJIBMIHAIIE0 TKAX
€ BUTHHI BHOOpH. Y IIbOMY THIIi ITIEPEXOTy YIEHH CTa-
POi eNiTH 3aJIMIIAIOTHCS TTOJITHYHO MOTYKHUMH Ha-
BITh MICJISI YTBEPPKEHHS JIGMOKPATIi, SIK IIe CTalloCs,
Hanpukiaj, y bonrapii'.

[IpeacraBnene rpymnyBaHHs pi3HUX Mozelieil pa-
BOCY//Isl TIEPEXITHOTO MEePioy CTOCYETHCS THIIIB
TpaHcdopMmalii aBTokpartii Ha 1emMokpariro. Taka cuc-
TeMaTHu3aIlis Xoua i 3aCIyroBy€E Ha yBary (3 TeOpeTHd-
HOT TOYKH 30py), OJTHAK 13 MPAKTHYHOTO OOKY BOHA
€ MaJIOLiKaBOIO JUI YKpaiHChKUX peantiii. B ocranHix

' XpucrtoBa I' *3acTocyBaHHs KOHCTHTYLII B YMOBax

TIEPEXiTHOTO MPABOCY/LIS: JI0 HOCTAHOBKU POOJIEMH B YKPATHCHKUX
peanisx’ (Bepxosauii Cyn) https://supreme.court.gov.ua/userfiles/
media/new_folder for uploads/supreme/Khrystova TJ VC_ Ukr.
pdf (nara 3BepHenHs: 5.05.2024)
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CBITOBA NAHOPAMA NEPEXIAHOT0 NPABOCY/il: OCHOBHI MOAEJ, NEPCNEKTUBH ANS YKPATHU

MPUCYTHIN CYCTITbHUN Ta HAYKOBHUH 3aMUT Ha JOCHTI-
JOKEHHSI caMe TTOBOEHHOTO MePEeOCMHUCIICHHS He3a-
KOHHUX JIisTHb IPE/ICTaBHUKIB KpaiHHU-arpecopa, mpu-
YETHUX JI0 HU3KU KPUMIHAIBHUX MPABONOPYIICHb,
0COOJIMBO 1110 YYHMHEHI CTOCOBHO MUPHOTO HACEJICHHSI.

ParioHaJIbHUM XapaKTepOM BiJI3HAYAFOTHCS 1HIII
TpyIyBaHHS MEPEXiTHOTO MPaBOCYAJS Y 3arajbHO-
cBiTOBOMY MaciTabi. 30KpemMa, crieriaricTaMy y i
cepi BUIUIETBCS TPH OCHOBHUX MOJIENT, TOOY/I0Ba-
Hi 32 BUJIOM TIPAaBOBOI CUCTEMH KpaiHH, JIe peasizy-
FOTBCSI Ti 200 1HIII 3aXOIU MPABOCYIISI TIEPEXiTHOTO
Mepiofy: 3BHUAEBa, Tpaauiliiina, odimiiina'. ITpakTu-
Ka peastizallii mepexiHoro MpaBoCyIast y HU3MI ad-
PUKaHCHKHX Ta a31MChbKUX KpaiHaX JOBOAMTH TMOEI-
HaHHS IIPABOBHX Ta COMIAIbHIX MEXaH13MiB, BIACTH-
BUX IIEpeJIiYeHNM [TPABOBUM CHCTEMaM. Y pPeanbHOMY
KUTTI TIEpeXiHe TPaBOCYIIs, IKe MOYKHA BITHECTH
BUKITIOYHO JI0 OJTHI€T 13 BUICHUX MOJICIIEH Y YUCTO-
My BUJi, Maii’Ke BiICyTHE.

Tax, y 06ararpox coIiallbHO Bpa3IMBUX KpaiHax
13 HEPO3BMHEHUMH HAIlIOHAJILHUMU PABOBUMHM CHC-
TEeMaMH, HECTIHKICTIO IEPKaBHUX, Y TOMY YHCII Cy-
JIOBUX Ta MPABOOXOPOHHUX, CTPYKTYp, aKTUBHO 3a-
CTOCOBYIOTHCSI MEXaHI3MHU BIJIHOBHOTO MPaBOCYIIS.
Jo nepxaB i3 HasBHICTIO €JIEMEHTIB 3BUYAEBOTO
Ta TPAAUIIMHOTO MpaBa, Ie HAIllOHAIbHI KOH(IIIKTH
BHPIIIYBaJIUCh 3 JIOMIOMOTOK 1HCTPYMEHTIB Iepe-
X1THOTO ITPaBOCY/Is, MOXKHA 3 YIIEBHEHICTIO BiTHECTH
[TAP, Pyanny, Cxigauit Tumop Ta neski in. Cripo0y-
€MO BUIUTUTH HaHOIJbII iICTOTHI PUCH, SIKi BIACTHBI
OKpEeMHUM KpaiHaM y MeKaX [UX TPhOX MOJIeNel repe-
X1JTHOTO TIPaBOCYIIIS.

1IAP (Ilieoenno-Agppurxancvra Pecnybnixa):

— opranizanis y 1995 p. pobotu koMiciii icTuHA
Ta IPUMHUPCHHS;

— 3aCTOCYBaHHsS aMHICTII 10 0ci0, skl BU3HAIU
CBOIO BUHY Y 3JIOYMHAX anapreiy;

— 3aCTOCYBaHHS TaK 3BAHOTO MPUHIMIY yOYHTY
(TyMaHHICTB);

— mapaJjieJbHe iCHYBaHHS JIBOX MTPOTHUJICKHHUX TeH-
JIeHIIi#: 3 omHOrO OOKY, mocsaruenHs y [TAP mupy
BHACIIIZIOK 3aCTOCYBaHHS «M’SIKOTO» MPaBOCYIs, a,
3 APYTOTO, — BiACYTHICTH aOCOTIOTHOI CIIPaBEIITMBOC-
Ti IIOJI0 3BUIBHEHHS Bijl pEaJIbHUX CTPOKIB IMOKapaH-
Hs 0araThOX BUHHHX Y MTOPYIICHHSIX ITPaB YOPHOIIIKi-
poTo HaceJIeHHS 0Ci0, AKi TOOPOBITHFHO TTOTOIMIIACH
Oparu y4acTh y poOOTi TaKUX KOMICiif2.

' Kuzaxos B Ha wisxy 0o npasocyoost nepexionozo nepiooy
(Ykpaincbka [enbciHcbKa crinka 3 mpas Jroausau, 2023) 19
2

Pyanoa:

— 3anpoBajpkeHHs 11 Tuc. cyniB ravaga, siki
y 2001-2012 pp. BUKOPUCTOBYBAJIH MiCIEB1 TpaauIIil
JUTSL BPETYJIIOBaHHSI KOH(IIIKTY Mi’K HapOAaMHu XyTy
i TyTCl Ipu po3NIsAi OIM3BKO 2 MITH CIIPaB;

— ICTOTHE NIOMSIKIIIEHHS! TTOKapaHHsI a00 3BiTbHEH-
HS Bij HOTO pealbHOrO BinOyBaHHS IS 0Ci0, AKi
ITOTO/IMIIACH Ha CITIBPOOITHHUIITBO JI0 TIOYATKY CYIOBHX
NPOIIEAYp IUISTXOM BU3HAHHS CBO€T BUHU Ta IyOIiu-
HOTO BUOAYEHHS Iepe]l OTEPILIO CTOPOHOIO (IIPo-
LeAypa BU3HAHHSA);

— MPOCTUH MeXaHi3M penapariii: GopmyBaHHS
CIIMCKIB 3aBIaHOl IMIKOAX Ta Ii MOBHE a00 YaCTKOBE
BIAIIKOMYBaHHS 31 CITEIiaIbHO CTBOPEHOTO IPOMal-
cbKoTO (hOH]TY;

— 00OMEKEeHICTh AOCTYIY 0 POOOTH TaKUX CYHIB
aJBOKATIB, 110 YHEMOXKJIUBIIIOBAJIO IOBHUH 3aXUCT
1paB XKepTB anapreiny’ Ta iH.

Cxionuii Tumop (Tumop-Jlewmi):

— CTBOPEHHS TiOpUIHOT CUCTEMH IEePEXiTHOTO
MPpaBOCY//s, sIKa BKIIFOUaja 3aaydeHHs o(iiiHo1,
MikHaponHoi (Ha piBHi OOH?) ii TpaauiiiiHoi mpaBo-
BHX CHUCTEM;

— YCTaHOBJICHHS ITiJICTaB 3aCTOCYBaHHS MPOIIC/TY-
Y IPUMUPEHHSI (HE Y CyIOBOMY HOPSIKY BiJIOBIIHO
J10 HOPM HaliOHAJILHOTO KPUMIHAJIBHOTO 3aKOHOJaB-
CTBA);

— mpoBeJeHHs (acUIITOBAaHUX CIyXaHb CIPaB
y MiCLIEBUX I'pOMajiax 3a MPOLEAYPOI0 IPUMUPEHHS
(Haxe 0iTi), 110 BKJIFOYAJIO TIOEIHAHHS TPAIUIIHHO-
ro mpaBoCyals, apOiTpaxy, Menianii, a TakKox 3a-
CTOCYBaHHS HOPM IHUBUIBHOTO Ta KPUMIHAIBHOTO
npaBa;

— aKTHBHE 3aJIy4CHHS /10 CyAOBUX CIIyXaHb I10-
TePIINX 13 HaTaHHIM iM MOXKJIMBOCTiI CTaBUTH BH-
HHUM 3alIUTaHHs TOIO’.

JlocBin 3acToCyBaHHS MPEICTaBICHUX MOAETeH
MEePEeXiIHOTO MPaBOCYAAs 32 KOPAOHOM, 0e3 mepe-
OlIBIEHHS, € Oe3IIHHNUM. AKE BiH JO3BOJISIE OIliHH-
TH HampsIMH HOTO BIPOBAKCHHS, BU3HAUYUTH Ti BU-
KJIMKH, 10 3’ ABJSUTHCH y cy0’€KTIiB iX peamizarmii,
a TAKOX 3aIpPOIIOHYBATH 3aX0JIU LIOJI0 YCYHEHHS BiJI-
MOBIAHMUX HeHONIKIB. BoaHoyac momiOHUM JOCBIg
€ MaJIONIPHUIATHUM JIJIs Hioro ampoOartii B YkpaiHi de-
pe3 HU3KY 00CTaBUH, 30KpeMa:

3

4 Kimgenko C *Komicist 31 BCTAHOBICHHS PABIH: Mi>KHAPOJI-
HuH focBif ta peainii Yipainn® (I'O «lim nemoxpariin; @onx imeHi
Dpinpixa E6epra, 2020) 15 <https://library.fes.de/pdf-files/bueros/
ukraine/17232.pdf> (nata 3Bepuenns: 5.05.2024).

> XKunkos B
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— YkpaiHa, Ha BiAMiHY BiJl HU3KH a)pUKaHCHKHX
Ta a3iiChKUX KpaiH, Ma€e OUTBII JOCKOHAITY HAIliOHATb-
HY TIPaBOBY CUCTEMY;

— MOPIBHSIHO 13 HU3KOI0 CJIA00PO3BHHEHUX (TIepe-
JTyciM y TIpaBOBOMY ITUIaHi) JiepkaB YKpaiHa Ma€ po3-
ray)KeHy CUCTeMY OpraHiB KpUMiHAIBHOT FOCTHUIIIT
(cyau, opranu NpOKypaTypu, OpraHu Ta MiIpo3aiin
HarmionanxpHi mosminii Ta id.). BoHu, 32 HEOOX1aHOCTI,
MorH O B3ATH Ha ceOe QYHKI[II0 KpUMIHATIBHOTO Tie-
pecitiTyBaHHs BOEHHUX 3JI0YHMHIIIB, 8 TAKOXK 31HCHIO-
BaT{ MPaBOBUIl CYNPOBIA YCTAHOBJICHHS ILKOAH, 3a-
MOJIISTHOT TpOMaJisiHaM BHACIIIJIOK POCIHChKO-YKpaiH-
CBKOI BiliHU;

— Y HaIIi 1epskaBi 3aCTOCYBaHHSI MEXaHI3MIB 3BU-
Ya€BOTO Ta TPAAUIIIHOTO MPaBa € Iy’e 0OMEKECHHUM;

— Ykpaina mae, y TOMy 4HCIi, OiIbII-MEHII J0-
CKOHAJTy CUCTEMY KOHCTHUTYIIIHHOTO, KPUMIHAJIEHOTO,
IUBUIFHOTO 3aKOHOJIABCTBA, 1110 TOKJIMKaHA 3/11HCHIO-
BaTU HAJIS)KHY IPABOBY OXOPOHY Ta IIPABOBE PETYIII0-
BaHHS CyCIUIBHHUX BiTHOCHH Y MM Tay3i.

OpnHuM i3 BapiaHTiB moOy10BH MOJIENEH Mepexis-
HOTO TIPaBOCY/IS 3 YpaxyBaHHIM iCHYFOYOTO 3apyOiK-
HOTO JIOCBIy Y il apuHI € TPyITyBaHHA, CPOPMO-
BaHE 3a CTyleHeM e(DeKTHBHOCTI CKOHCTPYHOBAaHOT
COIiabHOT CUCTEMH. AJDKE TOJIOBHUM MipHIIOM OyIib-
SIKOTO TPABOCYIS € HOTO Pe3yNIbTaTHBHICTH, 11O BiJI-
OMBaETHCS y NOCSATHEHHI MMOCTABICHUX Mepe]] HUM
minei. TaknMu MOXXYTh 1 MatOTh OyTH: 3aXHUCT Ta BiJl-
HOBJICHHSI TIOPYIIICHUX MPaB IPOMa/ISH; TPUMHUPEHHS;
JOCATHEHHSI MUPY 1 CHIpaBeUIMBOCTI; YCTaHOBICHHS
ICTOPUYHOT TTPABIIH; Bi IIITIKOTyBAHHS 3aBAAHOT IITKOJIH;
3aKJIaZIcHHs] QyHAaMEHTY JUIS TOAaJbIINX 1HCTHTY-
LiHUX [IEPEeTBOPEHbB Ta iH.

3BizcH MOXKHA 3aITPOITOHYBATH TaKi YMOBHI MOJIe-
JIi TIepeXiJHOTO MPaBOCYAS, SIK: e(DEeKTHBHI, YaCTKOBO
eextuBHi Ta HeedekTHBHI. [Ipn IboMy He BUKITIOUA-
€ThCS TICBHUH aBTOPCHKUM CY0’ €KTHBI3M TIPH OIIiHIII
e(eKTHBHOCTI Ti€l YM 1HIIOT COIiabHOT Ta MPaBOBOT
cuctemu y uiii cdepi. Tpeba ycBimomnroBarTu,
o Oyzb-siKa iCHylo4a cucTemMa IMepexiJHOTO MpaBo-
CyILIsL, SIKa Maja Miclie y eBHiH KpaiHi CBITY Ha Bif-
MOBIIHOMY iCTOPHYHOMY eTarti, OyJia TaKk Y iHaKIIe
HEIMOBHICTIO €(DeKTHBHOIO, OCKUTEKH JOBOJI CKIIATHO
yepe3 HU3KY 00 €KTUBHUX Ta Cy0’ €KTHBHUX MPUYHH
JOCATHYTH HOCTaBJIEHOI MeTH, a TUM Olnblie iX cy-
KymHOCTi. Po3nistHeMo 3anporoHoBaHi Mojielti (THITH)
MEePeXiJHOTO MPaBOCYAIS TOKJIAIHILIE.

1. Epexmuena mooenw. J1o Takoi, mompu okpemi
3ayBaKeHHS, MO’KHA BIJIHECTH MEPEXiHe MPaBOCY/-
I, o mMajo Micue y Himeuunni y 1945 p. Ta y no-

nanpioMmy. Tak, MOXHa TO-Pi3HOMY CTaBUTHCH
10 (hakTy YHUKHEHHS BiANOBiganbHOCTI Oararbma
HIMETILbKIMH BOEHHUMH 3JIOUHMHITSIMH, K1 Opaym 6e3-
MOCEPENHIO yYacTh y IisUTbHOCTI HU3KU KOHIICHTpPa-
LUiHUX TabopiB, NPOTE MEPLINHA NPEHEACHT OpraHi-
3aIii myorigHOTO MiXkHapogHOTO HIopHOEp3hKOTO
polriecy, Jie OyJI0 3aCiyXaHo KaxXJIMBI JOKa3H 1100
BUMHEHHS HU3KH 3JI0YMHIB MPOTH JIIOACTBA, € BEJIH-
KHAM KPOKOM JIO yCTaHOBIICHHS TIPaB/IN, MUPY 1 cIipa-
BEIUIMBOCTI, HE Ka)Ky4H B)Ke PO penapaliii Ta dararo-
piuHEe BIAIIKOAYBaHHS HIMEIKUM YPSJIOM IIKOIH
COTHSIM THCAYAaM EpPTB HaIIMCTChKOI Biaau. | Toi
¢ax, mo cyyacHa HiMeuunHa € COrO3HUKOM YKpaiHu
y MIPOTUCTOSTHHI POCINCHKiil BiiChKOBI# arpecii, € 3a-
HBUM JJ0Ka30M €(DeKTUBHOCTI TOTO CKJIAJIHOTO 1 HEO-
JHO3HAYHOTO MEePEeXiqHOro MpaBOCyAld, IKe Majo
miciie y Himeuuuni y 1945 p. ta sxe, 3a BETUKUM
paxyHKOM, POAOBXKY€EThCS 1 3apa3. JJokazom 1iboMy
€ TIOKAsIHHS 1 IPUMHUPEHHSI HIMIIIB 3 €BPESIMH Ta yCIM
[IUB1LTI30BaHUM CBITOM ¥ OCy[ IiHi TITIEPiBCHKOI Bila-
1. CAMBOJIYHUM Yy IIbOMY 3B’SI3KY € TIPUKJIIA, SKHN
HaBeJIeHO B aHHaJax icTopii, konu y 1970 p. HiMenb-
Kuii kKaHmyep B. bpauaT ctaB Ha KoJTiHA TIEpeT MEMO-
pianom 3aruOiMM ydacHHUKaM NOBCTaHHs y Bapimas-
CBKOMY TeTTO'.

VY ninomy e(eKTUBHMM MOKHA BBa)KaTH Hepe-
XiHE mMpaBocyaas, o Majao Micte y [liBHigHIHT Ip-
nannii, ne y 1970 p. y Jlongonaeppi BiliCbKOBOCITY K-
OoBIIi i yac 3aBopymieHHs BOWIM 14 Ta mopaHu-
mu 13 nuBinbHUX 0ci0. L1i momii B icTopii oTpuMau
Ha3By KpuBaBoi Hexinmi. [Iporsarom 1998-2010 pp.
TPHUBAaB CKJIQAHUH IIPOLEC Nepenisiay HECIpaBeasu-
BOTO PillIEHHS 100 OIMiHKK X Toiii’. 1o s mepe-
OyBa€ B OCHOBI CY/UKEHHS PO e(PEeKTUBHICTh mepe-
ximroro mpaBocyms y [liBHiunin [pnanmnii? o Takux
00CTaBHH CJIiJ BITHECTH TaKE:

— HasIBHICTB MOTY>KHO{ IOJIITUYHOT BOJIi TA LIMPO-
KU COIiaIbHUH 3aIUT y OPUTAHCHKOMY CYCITITbCTBI
Ha TIeperisil PillIeHHs PO MPOTUTIPABHICTH 1H Je-
MOHCTPAHTIB;

— CTBOpEHHS ypsimoM Bemwkoi bpuraHnii crrertianb-
HOro TpuOyHaiy 3 npaBamu BepxosHoro Cyay 1110110
pO3CITiIyBaHHS UX (haKTiB;

' Tinne II, Boseu P, Pomaneus P ’Bimni Bpaunar

Ha KoJiiHax: 50 pokiB Benukomy jxkectoBi y Bapmasi’ (DW, 7
I'pymnas 2020) <https:/www.dw.com/uk/willy-brandt-na-kolinakh-
50-rokiv-velykomu-zhestu-u-warszawi/a-5582823 1> (nara 3Bep-
HeHHs: 5.05.2024).

2 Kimenko C *Komicis 31 BCTaHOBJICHHS IIPAB/IH: MiXKHAPO/I-
Huit nocBif ta peanii Yrpaian® (IO «/lim nemokpariiyn; ®onz iMeHi
Opinpixa Edepra, 2020) 15 <https:/library.fes.de/pdf-files/bueros/
ukraine/17232.pdf> (nara 3Bepuenns: 5.05.2024).
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— QHOHIMHHH XapakTep MOKa3iB BiHCHKOBOCITYX-
OOBIIiB, SIKi Opany y4acTh y THX IOJISX, JO3BOIHIO
BCTaHOBUTU ICTUHY;

— ONUTYBaHHS MOHAJ 2,5 THC. CBIJIKIB;

— conigHe QiHaHCyBaHHS poOOTH TpuOyHaAIy
Ha piBHi 200 MJIH QYHTIB CTEpIIHTIB;

— peajbHE NMPUTATHEHHS 10 BiJIIOBINAIBHOCTI
BiliCEKOBOCITY’KOOBIIIB, BAHHHUX Y PO3CTPiJi INBiIb-
HHX 0Ci0;

— myOniuHe BuOaueHHs npeM’ep-MiHicTpa Benmkoi
Bpuranii /[. Kemepona mepen »kepTBaMH ITicIIst OTOJI0-
HICHHS Pe3yJIbTaTiB poOOTH TpHOyHATY'.

2. Yacmxkoso eghexmugna moodens. llpuknany ne-
PEXiAHOTO TPABOCYJIA, IO HAJIEKHUTH JIO ITHOTO THUILY,
BiJI3HAYAIOTHCS JIUIIIE YACTKOBUM YCITIXOM 32 OKPEMH-
MU CKIIQJIOBUMH IPOIIECY MPAaBOCYAIS MEPEXiTHOTO
nepioxy. Hampukian, 3aciyroByrOTh Ha yBary Taki
MO3UTUBHI aCIEKTH TEPeXiJHOTO MPaBOCYII,
mo Manu Micue y bocwii i I'epueroBuni: peanizaris
OKpPEMHX CYAOBHX IMPOIEAYp IIe IMiJ Yac BilHH
B IOrocnagii; opraHisaiisi AisJIbHOCTI YUCEIbHUX
TPOMAJICEKUX 00’ €JHaHb, SIKi IHII[IFOBAJIM 3aXHCT IIPaB
OKpEMHX KaTeropiil >KepTB BiffHU; CTBOpPEHHSI Mixk-
HapOJHOTO TPUOYHAIy 3 PO3CIiyBaHHS 3J0YUHIB,
ycraHoieHHs noHax 30 THC. KepTB, sSKi Oy BOUTI
a0o 3uMKIM Oe3 BicTi, Ta iH.> Hemapma B 11boMY 3B’SI3KY
OKpeMi HayKOBIII 3a3HAYaIOTh, M0 OOCHINCHKHH 1T0-
CBIJl € TAPHUM ITPHUKJIAJIOM TTO€THAHHS MIXKHAPOIHUX
1 HAITIOHAJTFHUX MEXaHi3MiB MIEPEXiAHOTO MTPaBOCYIS,
a TOMY IIC# JIOCBIJ] BapTUH JIs 3aCTOCYBaHHS B YKpa-
Hi®,

Pazom i3 TUM HemoJiKaMH MEPEeXiHOTO MPaBo-
Cyans y i KpaiHi MOKHA BBa)KaTH: MPUTITHEHHS
JI0 KPUMIHAJIBHOI BIAMOBIJAIBHOCTI TaJIeKO HE YCiX
BHHHUX; HAasIBHICTh MPOQeCciiHNX aaBOKaTiB y 0oc-
HICBHKHX 3JIOYMHIIIB Ha BIZIMIHY BiJl OLTBIIIOCTI )KEPTB;
BiJICYTHICTh MIOBHOL[IHHUX KOMICii TIpaB/iy; HEIIOBHE
BH3HAHHS BIIaJI010 TeHOIN Y («pizaHnHm») y Cpedpe-
Hulll, ae npotsiroMm 13-22 numas 1995 p. 3arunyio
10 8 THC. OOCHINCHKUX MYCYJbMaHCHKHUX YOJIOBIKiB

' — (nara 3Bepuenus:: 5.05.2024).

2 TlopoGiu-Icakosiu H ’TIpaBocymas nepexigHoro mepio-
ny B bocHii i I'eprieroBuni — BUKJINKK Ta MOXIHBOCTI (YKpa-
iHChKa ['enbCiHCHKA cIisIKa 3 TMpaB JroauHHA) <https://www.
helsinki.org.ua/articles/pravosuddya-perehidnoho-periodu-v-
bosniji-i-hertsehovyni-vyklyky-ta-mozhlyvosti/> (zara 3Bep-
HeHus: 5.05.2024).

3 Jlyuenko B. T. *3apyGixkuuii 1ocBin peasnizamii okpemMux
@JIEMEHTIB IIePEXiHOTO IIPABOCY//ISl B KOHTEKCTI KPUMIHOJIOT14HO-
0 3a0e3MeyeHHs AeoKymarii reputopii Ykpainu® (2023) 3 Bicauk
Kpuminonoriynoi acowianii Ykpainu: 36. Hayk. rp. 273-284. DOI:
https://doi.org/10.32631/vca.2023.3.23.

BikoM Bij1 12 10 77 poKiB*; HEAOTPUMAHHS TeHACPHOT
BHMOTH y POOOTI Pi3HHUX OpraHiB; MiHIMallbHA y4acTh
JKIHOK 3 YHCIia )KepPTB; BIJCYTHICTh KOMILUIEKCHOTO
Bi/IIIKOTy BaHHSI IIIKOIH; OOMEKEHICTh IHCTUTYIIIHAX
pedopm; ToIoS.

Cxoxuit HeoTHO3HAYHUI T0CBi OyB i y Xopsarii.
3 omHOTO OOKY, MalOTh MiCIIE TIO3UTHBHI 3pYILECHHS Y Il
KpaiHi y BUli CTBOPEHHS CTEIlialTbHAX IEHTPIB 3aXHUCTY
CBIJIKIB, 3aJTy4CHHSI MDKHAPOIHHX EKCIIEPTIB 10 POOOTH
CreLialbHUX CYIOBHX IaJjiaT, BUKOHAHHS XOpPBaTi€lo
HU3KH BUMOT fK JI€P’KaBOIO-KaHAMIATOM Ha BCTYII
10 €C y Mexax peanizartii IepexiJIHOro MpaBoCyII.
3 Apyroro, — MpOCTEKYIOTHCS OKpeMi HEOMIKHU 1010,
SIK-OT: JICTIIO PO3IIMPEHE 3aCTOCYBaHHS aMHICTIi 710 0ciO,
BUHHUX Y BUMHEHHI OKPEMHX KPHUMIiHAILHHUX MPABO-
MOPYIIEHb’; HENIIEBICTh CTBOPEHUX KOMICIH mpaBIu
Ta 3aIoJIiTU30BaHICTh iX pOOOTH; BiJICYTHICTh €(heKTHB-
HHX TIPOLICYP BiAIIKOIYBAHHS IKOIH®; Ta iH.

AmnaJioriyny MoBy MOHa BecTd i mono Cepbii
ta Komymo0ii, e Oyrro ymMmaino HeIoiKiB MeXaHi3My
MEePEXiTHOTO MPaBOCYI/Is, POZYMHCHUX OKPEMUMU
pe3yJIbTaTHBHUMH 3aX0aMu’.

3 ypaxyBaHHSAM JIy’K€ Pi3HOMaHITHOI COIiaTbHOT
Ta MPaBOBOI MMPAKTUKHU, CIIPSIMOBAHOI Ha MO/I0JIaHHS
MOCTKOH(ITIKTHOT KpH3HM 06ararbox 0ajaKaHCHKUX KpaiH,
SIKI BXOAWJIN JI0 CKJIay KosniiHboi FOrocnasii, okpe-
Mi JTOCIIIHUKH TaKHi JTOCBiA MeTaOpUIHO HA3MBa-
I0Th «J1a00paToOpi€r0)» TPAH3UTHBHOTO TpaBocys'’.

3. Heegpexmuena modens. J|o yMOBHUX TIPOBAIIIB
peaizaii KOHIIETIIii TepeXiTHOTO MPaBOCYIIST MOYKHA

4 EpmaH I. "Pizanuna y CpeOpenmuiii. [cTopist, Ipo sIKy He Bap-
To 3a0yBaru Ykpaini’ (BBC News Vkpaina) <https://www.bbc.
com/ukrainian/features-53367876> (nara 3Bepuenns: 5.05.2024).

° Tlopo6iu-IcakoBiu H

¢ [Tiosuwyents cnpomModiCHOCIE MICYEBUX 3A2AbHUX CYOi6
i cucmemu 6ezonnamuoi npagogoi oonomoeu 8 JJoneywvkii
ma Jlyeancokiii obracmax y cnpagax, nog sa3anux 3i 30pou-
HUM KOHGAikmom, npu enpoeaddcenni 6 Vkpaini npaso-
cy00s nepexionozo nepiody: nompebu i nepcnexkmueu (OOH
B VYkpaini, 2021) 28 <https://www.undp.org/sites/g/files/
zskgke326/files/migration/ua/LocalCourts_summary Ukr.pdf>
(mara 3BepHenHs: 5.05.2024).

7 T'pymko M B ’Tlepexinne npaBoCyaist: MiKHAPOAHHIN [10-
CBiI Ta 3acTocyBaHHs B Ykpaini’ [Ipobiemu nyoniunozo ma npu-
samnoeo npasa (Jlira Ipec, 2021) 273-308 DOI: https://doi.org
/10.36059/978-966-397-237-4-10.

$ Mapuyk 1. "TlepexiaHe mpaBoCy/as: AOCBi 3apyOixKHUX
kpain’ (Ykpainceka [enbCiHChKA CIiJNIKA 3 MpaB JIOJAHHM)
<https://www.helsinki.org.ua/wp-content/uploads/2020/04/
Perekhidne-pravosuddia-vebinar-UHSPL-PDF.pdf> (nara 3Bep-
HeHHst: 5.05.2024).

° bymenka A I1, Tnaroscekuit M M (pen) Bazose docrioicen-
M5 I3 3aCMOCY8AHHA NPABOCY 005l nepexioHo2o nepiody 8 Yxpaini:
monoepagis (PYMEC, 2017) 77-87.

10—, 83; Kimenko C (nara 3BepHenHs: 5.05.2024).
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HONOASTHHUA M. T.

BiZITHECTH HHU3KY KpaiH, JIe 3arajoM, HONpH JOCATHEH-
HSl MUY, IPOCTEIKY€EThHCSI HE3aIOBUTFHUIA CTaH YIIPO-
BaJDKEHHS PI3HUX CKIIAJIOBUX I[LOTO COIIaIbHO-TIPABO-
BOTO MexaHizMmy. SlckpaBum npukiaaoM € Coeppa-Jle-
OHe, Jie OyB 3aCTOCOBaHMI HEBHUITPABIAHHUH 13 TO3UIII1
npasa i MopaJti miixix abcoMOTHOT aMHICTii JuTs 0Ci0,
BUHHHX y BUMHEHHI HU3KHU 35104uHiB'. Kpim mporo,
SIK HETaTUBHUH OI[IHIOETHCS JOCBIJ/I 3aIIPOBAKEHHS
nepexigHoro npasocynas y Cxinnomy Tumopi, Koco-
B0, KamOomki 1 3HOBY % Taku y Creppa-Jleone 3 orsi-
Jly Ha: CKIIQJIHICTh 1 HEJIIEBICTh MOEHAHHS MIXKHAPOI-
HOTO Ta HaIlIOHAJBHOTO MEXaHI3MIB MPaBOCYIsI; He-
3a0e3meueHHs CelialbHO CTBOPEHUX TPUOYHaiB
HAJeKHUM (pIHAHCYBAaHHSIM M KOMIUIEKTYBaHHSIM JI0-
CBITMEHIMH NPABHUKAMU; MOTY>KHHN CYIPOTHB MPE-
CTaBHHKaM TPUOYHaIIB y rpoMajax TOIO?.

3Ha4YeHHs 3apOIIOHOBAHOTO TPYITyBaHHS ITiBU-
HIYETHCS 3 OIVISIAY Ha HOTO yHIBEpCaJbHUMA XapaKkTep.
BiH BupaxaeTbcs, Ha BiAMIHY BiJl JESIKUX 1HIIUX KJia-
cudikarliif, y MOOKITMBOCTI BUKOPUCTAHHSA ITI€T CHCTe-
MaTH3allil SK JI0 CUCTEM IEePEXiJHOTO MPaBOCY/I,
110 3aCTOCOBYIOTHCS Y MPOIEC JeMOKpaTh3allii res-
HUX JIep’KaB, Tak ¥ 10 TPAH3UTHUBHOTO TPABOCYIJIS
y MOBOEHHUX CYCIHUIbCTBaX. Y OyIb-SIKOMY pa3i He-
MOYKHA TOBOPUTH NPO iCHYBAHHS €IMHOI «IIPABUIIb-
HO» Kiacudikamii mepexiIHoTo IPaBoCyIIs, aIKe
takoi kiacudikanii anpiopi He icHye U icHyBaTH
He Moke. CaMe y MO€IHaHHI Ta JIOTIOBHEHHI Pi3HUX
BH/IIB TaKOTO TPYIyBaHHS MEPEXiAHOTO MPaBOCYIIS
MOYKHA MOOYIyBaTH OaxkaHy Jjisi YKpaiHu MOJICTIb, sIKa
BiJIIIOBi/1ajia 0 BUMOTaM ONTHMAaJIbHOCTI, PallioHalb-
HOCTI Ta €()eKTUBHOCTI.

HaykoBe mizHaHHS 3apyOiXHOTO TOCBiAy mepe-
X1THOTO TIPaBOCY/IS A€ TTiICTaBH s (HOPMYIIFOBaH-
HSl OKPEMHX KOHIICTITYaTbHUX OPIEHTHPIB, AKI MAIOTh
OyTH BpaxoBaHi MPaBO3acTOCyBayeM B YKpaiHi:

a) y HaIIii JgepkaBi BXKe € IEeBHUN JTOCBIJ mepe-
X1HOTO TIPaBOCYAIA, SIKUI OB’ SI3YETHCS 3 JTIOCTpa-
[i€I0 Ta MPOLIECOM OYMIICHHS BIAAM Micis MOIiN
Peomtomnii I'igaocTi. Tomy 1151 mpakTika mae OyTa
KPUTHYHO MEPEOCMHCIICHA Ha MPEIMET YpaxyBaHHs
BIJIMIOBIIHUX HEJOMIKIB JUIs iX HEJIOMYIICHHS y Mak-
OyTHBOMY;

! Tpymko M B

2 Reiter A G "The development of transitional justice’
An Introduction to Transitional Justice (Routledge, 2017) 29—
46; Jly3an T. 'IlepexigHe mpaBoCyAs: iCTOPisl CTAHOBICHHS
i 3micT mouarTs’ (2021) 21 ksit. FOpuanuna rasera <https://
yur-gazeta.com/publications/practice/sudova-praktika/perehidne-
pravosuddya-istoriya-stanovlennya-i-zmist-ponyattya.html> (zara
3BepHEeHHS: 5.05.2024).

0) oKpeMi HarpsIMU MEPEXiAHOTO MPABOCYIIS Ma-
I0Th PeaJli30ByBaTUCh 10 MOMEHTY 3aBEPILUCHHS BiliHN
a60 IpUHANMHI i aKTHBHOI («rapsuoi») pazu. Mers-
csl IepeyCciM Ipo MOBHE 200 YaCTKOBE BiALIKOIYBaH-
HS HOCTPAXKIAJINM I'POMasTHaM LIKOJH, Y TOMY YHCII
i3 3aJIy4eHHSIM 30BHIIIHBOIO MIXXHAPOJAHOTO (hiHAH-
CyBaHHJ, aJpKe B YKpaiHi Ha Ii NOoTpeOH BIIaCHI MOX-
JUBOCTI € BKpail 0OMEKCHIMU;

B) HeJqocTaTHsI e(DEKTUBHICTh KOMiCil TpaBau
y 0aJKaHCBKUX KpaiHaxX HAIUTOBXY€ Ha JAYMKY IIOJO
MoTpeOn po3mupeHHs B YKpaidi M>KHApOIHOT CKIa-
JIOBOT LIUX OPI'aHiB 3 TUM, [II00 MaKCUMaJIbHO OOMEK-
UTH TPOSIBU OIOPOKpATii Ta ynpasiiHHA X poOoTH
Y «PYIHOMY» PEKHUMi, HE TOMyCTUTH OJHOOITHOTO
TpakTyBaHHsS (axTiB 3I0YMHIB, YUMHEHUX IIiJ[ Yac
BiliHH;

I') UIsl yHUKHEHHS CUTYallii MOKJIMBOI'O IITYYHO-
ro OJIOKYBaHHS JisUTbHOCTI KOMICIiH MpaBIy Ta 1HIINAX
OpTraHiB 3a PI3HUMH CKJIaJOBUMH IIEPEXiHOTO IIPABO-
cynns B YKpaiHi 6akaHo iX ¢iHaHCyBaTH aHAJIOTIIHO
3 MDKHapogHUX Jxkepedn. Lle MiHiMi3ye KOpymuiiHi
PHU3UKH, a TAKOXK TOCHIIUTD MiA3BITHICTP H MiIKOHTP-
OJIbHICTH POOOTH Pi3HUX aJIMIHICTPATUBHUX CTPYKTYP
y MeXKax MepexiTHOro MpaBoOCYs;

1) e(heKTUBHICTH Ta MIUPOTA 3aCTOCYBaHHS MeXa-
HI3MIB NIEpEX1IHOTO MTPABOCY/Isl B YKpaiHi y MOBOEH-
HUH TIepiojl KOpeToBaTuME 3 AKTHBHICTIO CIIELICITY KO
(CBY, I'VP Minob6oponn Ykpainu Ta iH.)  OKpeMHUX
rpoMajisiH YKpaiHu, CIpsIMOBAaHOIO Ha MOKapaHHS,
y TOMY YHMCIIi Y 103aCyJOBUH croci0, BOEHHUX 3J10-
YUHIIIB Ta 1HIINAX 0Ci0, SKi IPOSBUITH 0COOJIUBY KOP-
CTOKICTb JIO MUPHOTO HACEJICHHS Ta IMOJIOHCHUX Bili-
cproBocyk00BLIB 3C Ykpainu. [loniOHi npuknaan
31 CBITOBO{ iCTOPII BYKE MAIOTh MICII€ 1 TTOB’ I3YIOTHCS
3 IisUIbHICTIO Moccany, crencinyxou [3painto, ska
micns 3akiHdeHHs [[pyroi cBiTOBOi BiifHa yCITIITHO
MpoBeJIa Taki omepartii, sk «Bukpagernas Eitxmanay,
«/lamoxuni meuy, «[lenituiny, «I'HiB Boxuii» Ta Oa-
raro iH. beskoMnpomicHICTh Ta XOJIOXHUI PO3PAXyHOK
are’TiB Moccary T03BOJIHB TaKOXK 3HUIITUTH OpPTaHi-
3aTOpiB Ta YYACHHKIB TEPAKTY, 10 BigOyBcs y 1972 p.
Ha MIOHXEHCBKIH oMImiami’;

€) Impotec 00paHHs KOHIIENTYaTbHOI MOZIEINI Iepe-
XiTHOTO TpaBOCYAAs B YKpaiHi y MOBOEHHUH TTepio]
Ma€ CyIpOBOIKYBATUCH YUYACTIO Y IIbOMY 3arajbHO-
HaIlOHAJILHOMY JUCKYPCI YCiX 3alliKaBI€HUX CTOPIH:

3 ’ocein I3paimio: HaiiBimomimi crenomnepaiii Moc-

cany ta npuHoun ioro podoru’ (ITogpobuni) <https://
podrobnosti.ua/2463627-dosvd-zralju-najvdomsh-spetsoperats-
mossadu-ta-printsip-jogo-roboti.html> (nara 3BepHeH-
Hi: 5.05.2024).-
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BiJ] IepKaBH y BU1 IPOQITFHUX MiHICTEPCTB i mpa-
BOOXOPOHHUX OPTaHiB J0 TPOMAIChKUX 00’ €THAHD,
IO MPEICTABISIOTh IHTEPECH OKPEMHX COLialbHUX
rpyI (BeTepaHH 1 )KepTBH BiHH, perioHalIbHI CIIUIKH
BOJIOHTEPIB Ta iH.);

€) Y KpUMIHOJIOTIYHOMY CeHCi (haKT KpUMiHATBHO-
TO TIepeCITiyBaHH 0Ci0, MPUIETHUX IO OpraHizamii
Ta BUYNHEHHS! BOEHHHX 3JI0YMHIB B YKpaiHu, nepeody-
Ba€ HE JIUIIE Y MOPATbHO-CTUIHIN TIIOIIHHI CITPaBeI-
JUBOCTI ¥ BigmuiaTi a0 y MPaBOBil IUIONIUHI MO0
peaizaiii IpUHIXITY HEBIIBOPOTHOCTI KPUMiHATIBHOT
BiJIMOBITalTbHOCTI. 3aCy/KeHHS BOCHHUX 3JIOYHMHIIIB
13 3aCTOCYBaHHSAM CYIOBHX MPOLEAYpP, Ha KIITAJIT
HropuGep3bkoro TpubyHaiTy, MaroTh BUKOHATH (yHK-
Ii}0 CHeIiaIbHOT MMPEBEHIIIT /U pealbHUX BOEHHUX
3JI0YMHIIB Ta QYHKIIIO 3aTaIbHOT IPEBEHIIIT — AJIsI T10-
TEHIIIHUX 3I0YMHITIB, SIKi BHHOIIYIOTH HaMipH a0o 3ro-
JIOM JIOITyCKaOTh TTOBTOPEHHS Mozl Jirotoro 2022 p.
npoTu YKpaiHW, HE3aJIeXKHO Bijl TOTO, y MEXax SKUX
KOpJZIOHIB iCHyBaTHMe uepes KillbKa POKiB Jiepxana (BH),
sIKa 3apa3 Ma€e Ha3By POCIHCHKOT (heepallii;

) pealibHOI0 MEePEIIKOA0I0 Ha LUILXY JI0 3aIlpo-
Ba/KCHHS MEXaHi3My MepexXigHOTO MPaBOCYIs
€ MOXJIMBE MIANMUCAaHHA YKpaiHOIO 3 P OyIab-IKUX
YTOJ O[O0 IPUIMHEHHs OOHOBUX Aiid, MOTOMKEHHS
Ha TIEBHE Sfatus quo, BIAMOBH BiJl perapariiii Ta mo-
BEPHEHHS CBOiX CyBepeHHHX TepuTopii. [lonioHi Ha-
MipH, sIKi BCe YacTillie apTUKYJIIOIOThCS B iH(opMa-
[ITHOMY TIPOCTOPI, HE € IPUHHATHIUMH aHi 3 TIPaBOBOI,
aHi 3 MOpanbHOI MO3UILIH. YKpaiHChKe CyCHiJILCTBO
HE TIOTOJIUTHCS 3 TAKUMH TaHEOHHMH TIPOTIO3UITISIMU
yepes 1x adCypAHICTh Ta HecIpaBeAIMBICTb. Tenepim-
Hi Ta MallOyTHI YKpaTHCBKi MOMITHKU MalOTh YCBIZIOM-
JIIOBATH, IO TTOIOHI PillIeHHS 3/1aTHI BUKJIMKATH Be-
JMKHUHA CyCIiTBHO-TIOJITUYHNUN pe30HaHC, i BOHU OY-
JIyTh HEJOPEYHUM JJIsl MOBOEHHOI YKpaiHu Ta ii
Ypa3IHBOTO COIIaTBHOTO CEPEIOBHIIA I HECTaOUTHHOT
MOJIITUYHOI CHUCTEMH.

Ha xopucTb HaBeneHOi Te31 MOKHA HAaBECTH MPU-
KJIaJ TOTO, IO ITACUBHICTH CBITOBOI CHIILHOTH, OCO-
0TMBO KpaiH Tak 3BAHOTO KOJICKTUBHOTO 3aXOy,
Ha aHekcilo pp ABToHOMHOI PecnyOmiku Kpum
y 2014 p. mpu3Bena me 10 OLTBIIoI ecKanamii — cIo-
YaTKy y BHIVISII OKyTIallii 9acTUHU TepuTopii [loxe-

npkoi Ta Jlyrancekoi obnacreit YkpaiHu, a 3roioM
i 710 TOBHOMACIITaOHOTO HECIIPOBOKOBAHOTO BICHKO-
BOro BToprueHHs. ToOTo pocist 31iiiCHIOE CBOIO 30-
BHIIIIHIO, SIK, /IO Peyi, i BHYTPIIIHIO MMOJITHKY JIAIIE
3 TIO3ULII{ CUJIH, 110 BJIACTUBO ABTOPUTAPHUM Ta TOTa-
JNITapHUM TOJITHYHUM PEXKHUMaM, ICKpaBi O3HAKH
SIKMX TIPUCYTHI Y CydacHii pd.

Bucnosku. IlincymoByoun BHILEBUKIIAICHE,
MOYKHA KOHCTaTyBaTH MPO TaKe:

1. [lepeximHe mpaBOCYA/IS € CY9aCHUM COIlialIbHO-
MPaBOBUM 1HCTPYMEHTOM, SIKHiA TO3BOJISIE, 3a IEBHUX
YMOB, JIOCSITTH CTaJIOr0 MHPY, IPUMUPEHHS Ta COIli-
QJIIBHOTO PO3BHUTKY Y MOCTKOH(IIKTHUX JIEPKaBaX.

2. Hapasi He icHy€ €IMHOI «ITPaBUIBHOT» MOJeNi
TIEPEXiTHOTO TIPaBOCYAIs. YKpaiHa BIIpaBi Ta y 3M03i
CaMOCTIHHO c(OpMyBAaTH BIACHY MOJEIb TaKoi CHC-
TeMH, sKa Oyze e(heKTUBHOIO 3 OTVIATY Ha 3aXUCT IPaB
IpOMa/JIsH HaIIO1 AEPKAaBU Ta BpaxyBaHHs HAL[lOHAIb-
HUX iHTepeciB YKpaiHu.

3. 3aciyroBye Ha yBary, 3 TOUKH 30py MOXKIMBOTO
BIIPOBAKEHHsI B YKpaiHi, JOCBIJ] KpaiH, IKi HalexXaTb
10 Monenel «e(peKTUBHOTO» 1 «JacTKOBO €(heKTHB-
HOTO» TpaH3uTUBHOTO npaBocyns (Himeuunna, [1is-
Hiuna Ipmannis, bocuis i I'eprierosuna, Xopsaris,
Komym0ist Ta nesiki iH.).

4. EQexTuBHICTD MpaBOCYIs TIEPEXiAHOTO TEpi-
OZly KOPEJIO€ 13 JOTPUMAHHAM TaKUX 3acaj] Horo pe-
amizauii, sIK CUCTEMHICTh (KpUMiHaJIbHE TEePEeCIiay-
BaHHSI, yCTAHOBIICHHS ICTHHH, BiJIIITKOTYBAHHSI IITKOJTH,
IHCTUTYLiHHI pe)opMH) Ta KOMILICKCHICTH (IOBHOTA
BXKHTTS 3aXO/IB Y MEXaxX OKPEMOTo HaIlpsMy isiiib-
HOCTI).

5. HepesysnbTaTuBHUIA XapakTep NepexiJHOro mpa-
BOCYUISl Y TIOBOEHHUH ITePioJT MICTUTH YUMAJIO PU3H-
KiB U1t YKpaiHu: 3017bIIEeHHS LaHCIB MOBTOPECHHS
HOBOT XBHJII 30pOIHOT arpecii; (hopMyBaHHs HEJIOBIpH
IPOMa/IsiH /10 BJIaJi; HAMaraHHsI OKPEMUX JKEPTB PO-
ciiicbKko-yKpaiHChKOI BilfHM Ta X pOAMYIB JOMOTTHUCS
TIpaBAM 1 CIIPABETMBOCTI Y HETIPABOBHUIA CITOCIO; He-
MOJKJIMBICTD MOJANBIIOTO CTAJIOTO PO3BUTKY Yepes
Hepeasi3oBaHe MPOIICHHS, TPUMUPEHHS Ta BiJHOB-
JIGHHSI CIIPaBeJINBOCTI Y MUBLITI30BaHUH crocio,
IO OXOIUTIOETHCSI KOHIICTIIIEIO MEPEXiAHOTO TPaBo-
Cynas.
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Konooasncnuii M. I.
Cgimosa nanopama nepexionozo npasocyoon: 0CHOGHi Mooesni, nepcnekmugu 013 YKpainu

Y emammi 30iticnena cnpoba yzaeanvhenns cghopmosanozo Ha cb0200HI CEIM0OB020 D0CBIOY 3ACMOCYBAHNA NPABO-
€y00s1 nepexiono2o nepiody y NOCMKOHGLIKMHUX ma nocmasmopumapHux kpainax. Haoano eusnauenms nepexionozo
npasocyoos 8ionosiono 0o uozo miaymavenns OOH. [lepeniueno nonao 40 deparcas ceimy, oe y pizni nepioou ma 3a 6io-
MIHHUX COYIATbHUX YMOB Peanizo8y8aiuct 6i0N0GIOHI HANPAMU OIILHOCII, WO OXONIIOIOMbCA MPAHIUMUBHUM NPABO-
cyoosm. Ilpoananizoeano Kinoka 30iICHEHHUX paHiule KAAcCu@ikayitl nepexiono2o npasocyoosi, UOLIEHO iIX HeOONiKU
ma nepesaeu. 3anponoHo8aHa A8MOPCLKA CUCEeMAMU3ayis npasocy0os nepexionoco nepioody, ujo nodyoosamna 3a Kpu-
mepiem cmynetsi 1020 egpekmusHocmi. 3a yiero niocmasoio 6UOLLeHO Mpu MOOEL eheKMUEHO20, YACMKOBO eeKmusHO-
20 ma HeeghekmueHo2o nepexiono2o npasocyoos. Konkpemuszoeano oepoicasu, sKi HALeNcams 00 KOJNCHOT i3 yux epyn,
BUOINIEHO 03HAKU, WO 00360I5I0Mb XAPAKMEPUIYEAMU CMYNIHb e(heKMUSHOCMI Nepexiono2o npasocyoos y KOJUCHIl
i3 kpain. Ha niocmaei 0ocniodcenns 3apy0isncioco 00ceioy y yitl yapuni ma 3 ypaxyeauusam 30ilicHenoi knacugixayii
BUOLTEHO KITbKA BANCIUBUX KOHYENYATLHUX OPIEHMUPIE 0151 YCNIUHO20 3aNpOo8addlCeH s 8 YKpaini pisHux cKiadosux
nepexionozo npasocydos. Bonu cmocyromuvcs neobxionocmi 8paxyeanns 6 Yxpaini nonepeonvoeo 00ceidy 3acmocysants
OKpeMux enemenmis mpaH3umueHo20 npagocyoos, nepiody nouamky o020 6NpoSaAONCeHHs V HAWIl 0epicasi, npasu
opeanizayii OisnbHoCmi KOMICill npagou, mMexnc NOEOHAHHL MIJCHAPOOHUX MA HAYIOHATLHUX MEXAHIZMIE Nepexionozo
npasocyoos, odxcepel QIHAHCY8anHs 1020 PIZHOMAHIMHUX 3AX0016, OCHOBHUX CYO '€KMi6, 3a0IsHUX Y YbOMY Npoyeci, npa-
8UJI KPUMIHATbHO20 nepeciioy8anHs 60€HHUX 3104unYie mowo. Kpiv yvozo, obrpynmosana ioes w000 8UKOHAHHA nepe-
XIOHUM IPABOCYOOAM KPUMIHOAO2TUHOT PyHKYIL. V 8UCH06KAX, OKPIM IHWO020, 3A3HAYEHT 3acadu, HA AKUX MAE OYOY8aAmMUChH
npasocyoos nepexionozo nepiody 6 Ykpaiui.

Kniouoei cnosa: 3nouunnicmo, 60€HHI 3104UHU, nepexione NPAasocy0os, 3apyOidicHuLl 00C8i0, Mup, CnpageoIusicmo,
NPUMUPEHHS.

Kolodyazhny M. G.
The Global Panorama of Transitional Justice: Main Models and Prospects for Ukraine

The article attempts to summarize the existing global experience in the application of transitional justice in post-
conflict and post-authoritarian countries. An official definition of transitional justice, according to the UN interpretation,
is provided. Over 40 countries worldwide are listed where various transitional justice activities have been implemented
at different times and under different social conditions. Several previously conducted classifications of transitional justice
are analyzed, highlighting their drawbacks and advantages. The author proposes a new systematization of transitional
Justice based on the criterion of its effectiveness. Based on this, three main and conditional models of effective, partially
effective, and ineffective transitional justice are identified. Specific countries belonging to each of these groups are detailed,
and the characteristics that define the degree of effectiveness of transitional justice in each country are outlined. Drawing
on the analysis of foreign experiences in this field and considering the proposed classification, several important conceptual
guidelines for the successful implementation of various components of transitional justice in Ukraine are identified. These
guidelines relate to the need for Ukraine to consider the previous experiences of implementing specific elements
of transitional justice, the period for initiating its implementation in the country, the rules for organizing the activities
of truth commissions, the balance between international and national mechanisms of transitional justice, sources of funding
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for its various measures, the main actors involved in this process, and the rules for prosecuting war criminals, among
others. Additionally, the idea of transitional justice fulfilling a criminological function is substantiated. The conclusions
outline the principles on which transitional justice in Ukraine should be built.

Key words: crime, war crimes, transitional justice, foreign experience, peace, justice, reconciliation.
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