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. I1. Eemeeea, kanuiaT IOPUINIHUX HAyK, CTApIIAN
JOCIITHHK, 3aCTYITHUK AUPEKTOPa 3 HAyKOBOT poOoTH
HaykxoBo-mocnigHOro iHCTUTYTY BUBYEHHS MTpoOieM
3J104MHHOCTI IMeHI akajeMika B. B. Crammuca Hargio-
HaJNbHOI akajeMil MpaBoBUX HAayK YKpaiHu

MMPOBJEMM 3ACTOCOCYBAHHS CT. 304 KK YKPAIHU
(BTATHEHHS HEITOBHOJIITHIX Y IPOTUITPABHY AISAJIBHICTD)"

IlocTanoBka mpodaeMu. BTITHEHHS HEmO-
BHOJIITHIX Y KPpUMiHAJbHO MPOTHIIPABHY Ta aHTH-
TPOMAJACHKY MiSNIBHICTH Y CBOIX Pi3HOMaHITHUX
NposIBaX € MOCSATaHHIMH, IO 3aBJAIOTh IIKOIY
a00 3arpoxXyloTb HOpMaJIbHOMY (Di3HUHOMY PO3-
BHUTKY JIiTEH, CIIOTBOPIOIOTH XHOHE YSBICHHS PO
3arajJbHOIIOACHKI IIIHHOCTi, PpyWHYIOTh JIyXOBHE
BUXOBAaHHS XUTHUHU, CXWJISLIOUM i1 B acouiadbHUN
OiK. Y TakuX TisTHHSIX HeOe3MMeKy CKIIaIaroTh K 3a-
CTOCYBaHHS JI0 HEMOBHOJIITHHOTO 0CO00I0, SIKa BTSI-
rye, IpuioMiB (Ji3UYHOTO BIUTUBY, IO 3aIOIIOITh
IITKOJTY 30POB’ 10 TIOTEPITIIOTO, TaK 1 IPUHOMIB TICH-
XOJIOTIYHO-1H(pOpMaIIHHOTO BIIKMBY (y BUII IMO-
I'pO3 10 3aCTOCYBAHHS HACHJILCTBA UM 3AIOiSHHS
30UTKiB, 0OMaHy, MAaHTaXy, 3aJISIKyBaHHS TOIIO),
110 HETaTUBHO MO3HAYAETHCS Ha WOTO0 MEHTAalb-
HOMY 370pOB’I Ta AIyXOBHOMY PO3BHUTKY. [uTsiua
0e33axXHUCHICTh Ta MCUXOJOTIYHA HE3PINICTh MPH
IbOMY CIPUSAIOTH 3aCTOCYBAHHIO HACHJIBHHUIIBKHX
Ta MaHINYJSTUBHUX NPUHOMIB JJIs1 JOCSTHEHHS
MPaBOMOPYLUTHUKOM CBOIX Iijieil. Y 3B’s3Ky 3 UM
HopMa cT. 304 Kpuminansaoro kogekcy (nami — KK)
VYkpaiHu, B SKiil 3aKpiluIieHO KPUMIHAIBHY BiIIO-
BiJIaJbHICTh 3a BTATHEHHS HEMOBHOJIITHIX Yy MpPO-
TUIIPaBHY AISUTBHICTB, Bilirpae BaXKJIUBY POJIb AJIs
3a0e3nedeHHs X OJaromoiaydds Ta rapMOHIHHOTO
BHUXOBaHHS.

lono po3misinyBaHOI HOPMHU Ha MPaKTUL Mae
MicIle HU3Ka HEBHUPIMCHUX MTUTaHb, cepel IKUX, 30-
KpeMma, TaKi, 110 MOB’si3aHi 3 00’ EKTUBHOK) CTOPOHOIO

* IIpumimxa. 3a3Ha4eHa myOITiKallis i roToBlIcHa B paMKax
BUKOHAHHS TeMH (yHIaMeHTanbHOro nociimpkeHHs « Teoperny-
Hi, 3aKOHOJ]aBUl Ta NPAaBO3aCTOCOBHI MPOOJIEMH KPUMIHAIBHO
MIPaBOBOT OXOPOHU iH(pOpMaIiitHOT Oe3meku B YKpaiHi», ka po3-
poGuserbest B HaykoBo-10CITi JTHOMY IHCTUTYTi BUBYEHHS ITPOOIIEM
37I04MHHOCTI iMeHi akajgeMika B. B. Crammca HATIpH Ykpainn.

BIJIMOBIHOTO KPUMIHAJIBHOTO MPAaBONOPYLICHHS?,
a came:

1) susnauenus oocscy OisIHHA NICIS 6HECEeH sl 3MIH
0o Hopmu y 2018 p.;

2) ycmaHosieHHs MOMEeHMY 3aKiHYeHHA KpUumi-
HAIbHO20 NPABONOPYULEHHS MA KOHCMPYKYIL 11020
CKAAOY.

BupimenHs okpecieHnX MOMCHTIB € 3HAYUMUM,
aJpKe TIPaBIIIbHE Ta OJHAKOBE 3aCTOCYBAHHS I10JIO-
KEHb KPUMIHAJIBHOTO 3aKOHOJABCTBA € BaXKJIMBUM
(hakTopoM HOro ePeKTUBHOCTI.

AHaJi3 ocTaHHIX A0CHiI:KeHDb i myOsikaniii.
KpuminanbHO-TIpaBOBI MUTaHHS 3a3HAYEHOTO MTPABO-
TTOPYIICHHS TOCIKYBAINCS y TIPALAX TAKUX HAYKOB-
uiB, sik O 1. Benora, B. B. [I3ynmn3a, A. B. Jlannuina,
C. I'. Kupenko, J. FO. Konnparos, B. B. Ky3neuos,
JI. C. Kyuanceka, b. M. Opnoscekuii, T. O. [1aBnoBa,
C. II. Penenpkuii, H. O. Cemuyk, 1. O. Tonnonsckosa,
A. P. Torry3siH Ta iH. [lonpu akTUBHY yBary 10 HOpMHU
3a cT. 304 KK Ykpainum y mitepatypi, epiomy 3 yKa-
3aHUX MUTaHb, BOUEBH/Ib, Y 3B’ 3Ky 3 HOTrO BiTHOCHO
HEMIOIaBHBOIO TIOSBOIO, IIe He OyII0 MPHIIJICHO T10-
MITHOI yBard, a Apyre MUTaHHA W JOTeNep HeMOXHa
BBQKaTH BUPIIICHUM.

MeTo10 1IHOTO JOCTIKEHHS € (POPMYTIOBaHHS
MPOIIO3HIIiH 1010 PO3B’I3aHHS 3a3HAYEHUX MPOOIIEM.

Buxian ocHOBHOro MarepiaJry.

1. Ilpobnema suznauenus oocazy OiaHHsA NiCaA
GHEeCEeHH 3MIH 00 HOpMUL.

Taka mpo6ieMa € HOPiBHAHO HOBOIO. I3 MpHItHSAT-
TsM 3akoHy Ykpaiau «IIpo BHECEHHS 3MiH A0 TESIKUX

2 IIpumimka. 3a3HadyeHe KPUMiHAIbHE IPABOMOPYIICHHS
€ 3JI0YNHOM BiJIITOBITHO J10 rostoxkeHsb cT. 12 KK Ykpainu, a Tomy
B IIbOMY JIOCITiKeHH1 cTocoBHO cT. 304 KK 3acTocoByBarnmMyTh-
Csl SIK TEePMiH «KpPHUMiHAJIbHE NIPABONOPYIICHH», TaK 1 TEPMiH
«BIIOYUH.
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3aKOHOJIABYMX aKTiB YKpaiHM IOA0 CHPOLICHHS J10-
CYZIOBOTO PO3CIIiyBaHHs OKPEMHUX KaTeropiii kpumi-
HaJbHUX MpaBomopymens» Bix 22.11.2018 p.
Ne2617-VIII, sxwuii HaOys unnnoCTi 01.07.2020 p.,
y pO3TIsAAyBaHiii HOpMi BiIOyIMCS 3MiHH SIK Y Ha3Bi
CTaTTi, TaK i B TUCIIO3HIIT: (POPMYITIOBAaHHS «BTSATHEH-
HS HETIOBHOJITHIX Y 370YUHHY NiSUTbHICTBY 3MIHUIOCS
Ha «BTATHEHHS HEMOBHOIITHIX y npOMuUnpasHy mi-
AnpHICTHY. [Ipu bOMY MPUMITHO, IO 3a3HAYCHUN
3aKoH, BHOCSYH 3MiHU ¥ 10 HU3KH iHIUX HOpM KK,
3aMIHUB MOHSATTS «3JIOYMHHUN» HA «KPUMIHATLHO
npomunpagHuil», 30kpema, y ct. 1, 25, 27, 28, 32
Ta iH., ogHak cT. 304 KK crana Bunstkom. Ha 3aminy
HOHSATTIO «3JIOYMHHUID OyJ10 BBEAECHO MOHATTS «IIPO-
TUIPaBHHID), IO 38 00CATOM € LIUPIIUM 33 «KPUMi-
HaJbHO MPOTHUIIPABHUI. Y 3B 3Ky 3 UM BHUHHKAE
HEOOX1THICTh BUPINTUTH MUTAHHS: YA 3yMOBIIIN TaKi
3MiHH PO3MIMPEHHS 00CATY CYCHIbHO HEOE3MEUHOTO
migHHA 3a cr. 304 KK?

3rimHo 3 Aucmo3uIliero 4. 1 miel HopMu B HIl TTe-
pendadeHo BiANOBIAaIbHICTD 32 BTATHEHHS HETIOBHO-
JITHIX Y IPOTUIIPABHY JisTIbHICTb, MUSIITBO, 3aHATTS
»keOpalTBOM Ta azapTHUMH irpamu. [1eBHa piy, 1o 10
TOHSITTSI «IIPOTUIIPABHUID BXOIATH JTisIHHS, SIKi MAIOTh
BCi O3HAKHM KPUMIHAIBHUX MTPABOMOPYIIEHD — KPUMi-
HaJIbHUX MPOCTYIKIB Ta 31I09MHIB. OKpiM TOTO,
JI0 IPOTHUIIPABHUX AisSIHb HAJIEXKATh i 00’ €KTHBHO MPO-
THTIPaBHI TiSTHHS — TOOTO MisTHHSI, sIKI He MafOTh BCIiX
03HaK KPUMIHAJIBHHUX TPaBOMOPYIICHb, TPUMipOM
y 3B’SI3KY 3 HEJIOCSTHCHHSM HENOBHOIITHIM (MaJio-
JITHIM) BiKy KPUMIiHAJIBHOI BiAIOBIaTFHOCTI 32 BUH-
HeHe isHHA. Pa3oM 13 TUM BUHUKAE IMTUTAHHS I[0/10
MO>KJIMBOCTI BITHECEHHS 10 MPOTHIPABHUX HiSHb
y 4. 1 ct. 304 KK agmiHiCTpaTHBHHX ITPABOIIOPYIIIEHb,
OKpIM y4acTi B a3apTHHUX irpax, 3a sKe BCTAHOBJICHO
aJIMiHICTpaTUBHY BiMOBiAambHICTH y CT. 181 Konex-
cy YKpaiHu TIpo aJMIiHICTPAaTHBHI MTPaBOTIOPYIICHHS
(mani — KYnAIl). BianosigHo g0 ct. 9 KYnAIl anmi-
HICTpaTHBHHUM IPABOMIOPYIIEHHAM (ITPOCTYITKOM ) BH-
3HAETHCS npomunpasha, BUHHA (yMHCHa ab0 HEo-
OeperkHa) Jist UM Oe3isIbHICTB, SIKa MOCSTae Ha IPo-
MaJICBKHI IOPS/IOK, BIACHICTH, IpaBa i cBo00IH rpo-
MaJIsiH, Ha BCTAHOBJICHU MOPSIOK YIPABIiHHS Ta 32
SKY 3aKOHOM Tiepe10ayeHo aJMiHICTpaTuBHY BiAIO-
BilanbHICTh. TaKUM YMHOM, OCKIJTBKH TPOTHIIPAB-
HicTh Bu3HaueHo B KYNAII o3Hakoro agmiHicTpaTHB-
HOT'O MPaBONOPYILEHHS, TO CIIii KOHCTAaTyBaTy HasB-
HICTh (OpMaNbHUX MiACTaB JJISI BUCHOBKY TIPO
OXOIUICHHSI TIOHSITTSM «IIPOTHUIIPABHE JiSTHHS B JTUC-
no3uuii Hopmu ct1. 304 KK Vkpainu y Tomy umcini

i pi3HOMaHITHUX a/IMiHICTPAaTHBHUX MPABOIIOPYIICHb.
Le, 3 omHOTO O0OKY. OIHAK, 3 APYTOT0O OOKY, MIPHIHST-
TS 32 OCHOBY TaKoTO TIAyMadeHHs Ha/J3BUYAalHO PO3-
HIMPUTH 00CAT KpUMiHami3amii po3risaAyBaHoTO Mi-
SIHHSI y TIOPIBHSHHI 3 ITOTIEPETHBOI0 PEIAKIIIEI0 3a3Ha-
YEHOI HOPMHU.

Tox Ha CHOTOIHI MOMKJIMBO BUIIIMTH TakKi M-
xomu 10 TrymMadeHHst Hopmu cT. 304 KK B acrekri
o0cCATY MisTHHS:

@) 8y3bKuil, O IPYHTYETHCS HA OCHOBI PO3YMiH-
HsI 3a3HAYEHOI HOPMU JI0 BHECEHHSI B HEl 3MiH Ta 0X0-
IUTFOE BTSICHEHHS Y

— BYMHCHHS KPUMIHAJILHUX MTPABOMOPYIICHb,

— BYMHEHHS JlisIHB, K1 € 00’ €KTHBHO KpUMiHAIb-
HO MPOTHUIIPABHUMU;

— 3QHSTTS TUSITBOM, )KeOPaITBOM;

— 3aHITTA a3apPTHUMH IrPaMu;

0) OykeanvHuil, STKUI OXOIUTIOE BTSTHEHHS HE-
MOBHOJIITHIX (MAJIONITHIX) y:

— BYMHEHHS KPUMIHAJIFHUX MTPABOMOPYIIECHb;

— BYMHCHHS JlisIHb, K1 € 00’ EKTUBHO KPUMIHAJIb-
HO MPOTUIPABHUMU;

— 3aHATTS THUAITBOM, KeOPaITBOM;

— BYMHEHHS aJIMiHICTPaTHBHUX MPABONOPYILICHb
(y ToMy uMcHi y 3aHSTTS @3apTHUMH irpaMH Ta B 1HIL1
BHJIM aIMIHICTPaTUBHUX MPABOTIOPYIIICHB, IIPUMIPOM,
y OpiOHE BUKPAJCHHS YyKOTO MaifHa).

CriBcTaBiIsIFOuM 00MIBA TiIXO/IU, CTOCOBHO OYK-
BAJBLHOTO MIIXOMY M0 TIIyMadeHHs HOopMH CT. 304
KK cain 3podutH Taki 3ayBasKeHHSI:

— Io-Teplle, 32 YMOBH TIyMaueHHS JisTHHS
3a ¢T. 304 KK sk Takoro, 110 OXOILIIO€ BTTHECHHS
y BUMHEHHS, Y TOMY YHCII, H pi3HOMaHITHUX aJMiHi-
CTPaTUBHUX TPABOMOPYIIEHB, HIBETIOETHCS AOIiTh-
HICTh OKPEMOI'0 3a3HA4YCHHs B 1[Il HOPMI TAKOTO aI-
MIHICTPaTUBHOTO MPABOIIOPYIICHHS, SK BTSTHCHHS
B a3apTHI irpH;

— mo-npyre, Bu3HaHH: y cT. 304 KK kpuMiHanbHO
MIPOTHUIPABHUM BTSTHEHHS B HEOOMEKEHE KOJIO aIMi-
HICTPAaTUBHUX TPABOMOPYIIEHb CYTTEBO PO3IIUPHUTH
o0cCsT KpUMiHai3allii 3a3Ha4eHOr0 JisTHHS, 110 B HU3-
1l BUMAJIKIB OyJie HEBUIIPABIaHUM, aJ[’Ke BTSITHEHHS
B TaKi MPaBOTIOPYIICHHS MOYKE HE JI0CATATH TOTO CTY-
MEHsI CYCIIBHOI HEOE3MEYHOCTI, 1110 € HEOOXITHIM
JUTSL BU3HAHHS JTiSTHHSI KpUMIHAIBHO POTUIIPABHUM
(TIpuMipoM, BTATHEHHS y ApiOHE XyIiraacTso (cT. 173
KVYnAIl), B KypiHHS TIOTFOHOBUX BUPOOIB y 3a00po-
HeHux Micipx cr. 175—-1 KYnAIl ta in.).

VY 3B’43Ky 3 BUKJIQJCHUM OLITBII OOTPYHTOBAaHUM
Ta TaKKUM, 1[I0 HE Ma€ JIOTTYHUX MPOTUPIY, yOadaeThCs
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BY3BKHI M1JIX1]T IO TIIyMa4eHHs 00CATY 3MICTY JisTHHS
BTSITHEHHSI HETIOBHOJIITHIX Y TIPOTUIIPABHY JTiSUTBHICTb
(1110 OXOIUTIOE BTSITHEHHS Y BUMHEHHSI KPUMIHAJIBHUX
MPaBONOPYILIECHB, Y BANHEHHSI 1isTHb, 5IKi € 00’ €KTHBHO
KpUMIiHAJIBHO TPOTUIIPABHUMH, & TAKOXK Y 3aHSTTS
MUSITBOM, KeOpalTBOM Ta a3apTHUMHU irpamun)'.
[lo crocyeThCst MPaKTHYHOT TUIONIMHH, BUOIPKOBHIA
aHaii3 50 BHpPOKiB, BUHECEHUX ITicisl HAOYTTS YWH-
HocTi HOBenn y 4. 1 cT. 304 KK y mumai 2020 p., naB
MOJKJIMBICTh BUSIBUTH JIUIIC PIIICHHS CYIIB, B SIKUX
115 HOpMa TITyMa4nThCS CaMe y By3bKOMY 3HAYEHHI.

2. Ilpoonema ycmanosieHHsA MOMEHMY 3AKiH-
YEeHHA KPUMIHATIbHOZ0 RPABONOPYULEHHA MA KOH-
CIMPYKUii 11020 cK1aoy.

Ha BinmiHy Big monepeanboi, s npodiema Oyna
aKTyanbpHOIO Bix novarky npuiHATTI KK 2001 p. Cro-
COBHO 3acTocyBaHHs i€l Hopmu [Inerym BepxosHo-
ro Cyny Ykpainu (naii — [lneaym BCY) e y 2004 p.
y moctanoBi «[Ipo 3acTocyBaHHs cyjaMu 3aKOHOJIaB-
CTBa TIPO BiIMOBIMATLHICTE 32 BTATHEHHS HETIOBHO-
JITHIX Y 37I04MHHY Y4 1HIIY aHTUTPOMAJICHKY MisiIb-
HicTb» B 27.02.2004 p. Ne2 (mani — [MIIBCY)? cdop-
MYIIIOBaB HHU3KY PO3’SICHEHb, OJHAK BU3HAYEHOCTI
PO3IIISTyBAaHOMY MUTAHHIO TTOJIOKEHHS I11€1 TOCTaHO-
BU He HaJlay. AHaJi3 BiIIOBIAHUX 11 yHKTIB, 110 Ma-
F0Th CYTIEPEWINBHI XapaKTep, JO3BOIUB HAMITUTH TPH
MOXKITUBI BapiaHTH MOMEHTY 3aKiHYCHHS] KpUMIHAIb-
HOTO npaBonopyiieHHs 3a ct. 304 KK:

1) pannii, Ha sxui 6€3MOCEPETHLO BKa3aHO
B a03. 3 m. 5. 3MifiCHEHHs JOPOCJIOK 0C0000 Mil,
CIPSIMOBaHUX Ha BTATHEHHS HETTOBHOJIITHBOTO Y 3J10-
YUHHY a00 1HIITY aHTUTPOMAJICHKY MisTbHICTD, HE3a-
JIEKHO BiJl TOTO, UM BUYNHHMB HEITOBHOJITHIHN 3710YNH
a0o 1HIII aHTUTPOMAJICHKI JIiT;

2) cepeoniti (BUTUTHBAE 3 TAYMadeHHs a03. 1 1. 5):
MOsIBa PIIIyY0CTi B HEIIOBHOJIITHBOTO B3STH Y4acTh
B OJTHOMY YH KiJIbKOX 3JI0YMHaX a00 3aiiMaTHCh 1HIIIOO
AHTUTPOMAJICHKOIO TiSTHHICTIO;

3) ni3niil: BANHEHHS HETIOBHOJIITHIM X04a O OJHO-
r0 37104MHY (203. 5 1. 5) uu HaOyTTs BKUBaHHS He-
TTOBHOJTITHIM CIIMPTHUX HAIO1B, 3aHATTA KeOpaTBOM
a00 a3apTHUMHU IrpaMu CUCTEMAaTHYHOTO XapakTepy

! €sreesa [1. I1. "1{o10 06CATY JisSHHS BTATHEHHS HEIIOBHO-
JITHIX y IPOTHIIpaBHY AisbHICTH (cT. 304 KK Vipainn)® Teopis
ma npakmuka npago3acmocy8ants 8 CY4aAcHUx ymMoeax depica-
60meopenns: MaTepiali BCEyKpaiHChKOi HayKOBO-ITPAKTUYHOT
koH(epenmii (M. IBano-®PpankiBebk, 05 TpaBas 2023 p.). 97-99.

> TIlpo 3acToCyBaHHS CyJaMH 3aKOHOZABCTBa IIPO
BI/IMOBIAIbHICTh 32 BTATHCHHSI HEIMIOBHOJITHIX Y 3JIOUHHHY
YU iHOTy aHTHTPOMAJICEKY MisUIBHICTB: MocTaHoBa [lmenymy
BepxosHoro Cyny Ykpainu Ne2 Bix 27.02.2004 p. URL: https://
zakon.rada.gov.ua/laws/show/v0002700-04#Text.

(BYMHEHHS TaKUX JIill HE MEHIIIE TPHOX Pa3iB MPOTIATOM
HeTpuBaioro vacy) (m. 10).

I3 MOMeHTOM 3aKiHYEHHs 3a3HAYCHOI'O 3JIOUUHY
TICHO ITOB’sI3aHE i 1HILIE TUTAHHS, & caMe: 3’ ICyBaHHS
KOHCTPYKIIii OTO CKIIaay BiAIOBIHO K yCi4EHOTO,
(hopMabHOTO 200 MaTepiabHOTO.

VY HayKoBiHi JiTeparypi IOA0 UUX NUTaHb CIij
KOHCTATyBaTH BiAICyTHICTb €1HOCTi. CTOCOBHO MOMEH-
Ty 3aKIHUYEHHSI BTATHEHHS y 3JI0YMHHY (IIPOTUIIPABHY)
JISUTBHICTD, TUIIOBOIO MO3HUIIEIO € OCHIAHHS JOCTI-
HUKIB Ha a03. 3 1. 5 TITIBCY, 3a sskuM TaKkuM MOMEHTOM
€ 31MCHEeHHS] JOPOCIIOI 0CO00I0 i, CIIPSIMOBaHUX
Ha BTATHEHHS HETIOBHOJITHBOTO Y 3JI0YMHHY (Hapasi —
MIPOTHUTIPABHY ) a00 1HIITY aHTUTPOMAJICHKY JTisUTEHICTE,
HE3aJIEKHO Bif] TOr0, YH BUMHUB HEITOBHOJIITHIHN 37109HMH
a0o 1HII aHTUTPOMAJICHKI i1 (TOOTO paHHI MOMEHT
3aKiHYCHHS 37109MHY ). BogHo4ac € i 10 CiTi THUKH, SIKi
ITiATPUMYIOTB 1 Ti3Hi MOMEHT. 30kpema, A. P. Tormy3sH
3a3HaYae, M0 BTSTHEHHS HEOBHOJIITHBOTO Y 3JI0YMHHY
JISUTBHICTH HEOOX1THO BBAKATH 3aKIHUEHNM 13 MOMEH-
Ty BUYMHCHHSI HUM MPUHAHMHI OAHOIO 3JI0YMHY a00
B3SITTSI HUM y4acTi (MPY MOCepeIHhbOMY BUKOHABCTBI)
y BUMHEHHI OtHOTO 3710umHY. 11]0 % cTOCYyeThCs BTSIT-
HEHHSI Y THSIIITBO, 3aHATTS JKeOpaITBOM, a3apTHUMH
irpamMu, HayKOBIIEM 3ayBa)kKE€HO, 1110 Y MPAKTHIIi, a Ta-
KO B HayIli iCTOTHOI pi3HUIIl Y TITyMa4eHHI IIX BUIIB
AHTUTPOMAJICHKOT JIISUILHOCTI Ta MOMEHTY 3aKiHUCHHS
3JI0YMHY HEMAa€ — BIIMOBI/IHI /i1 BU3HAOTHCS CHCTEMa-
TUYHHMH, SKIIO BUMHSFOTHCSI HE MEHIIIE TPhOX Pa3iB
HPOTSTOM HETPHBAJIOTO Yacy®.

CTOCOBHO X KOHCTPYKIIIi CKJIaly KpUMiHAJIBHOTO
MPaBOTOPYIICHHS, OJHI JOCTITHUKH BBaXAIOTh,
10 PO3MIISTYBAaHUN 3JI0YMH Mae (hOpMaTbHAN CKIIaf
(0. O. ynopor’, M. 1. ®ianka® ta in.”), a iHIIi — Ma-
tepianpauii (O. C. Boponasko®, K. B. JIxryu

3 INymopos O, ITucemencwkuii €. Ta iH. Kpuminaivne npago
(Ocobnusa wacmuna): niopyunux T. 2. (Enton-2,2012) 198; Taiit
B, Bopucos B, Trotiorin B 1a iH. Kpuminaisre npaso Ykpainu.
3azanvua wacmuna: niopyunux. 6-me suoanns (Ilpaso, 2020) 460;
Joxryn K, Makcumenko O. *’Oco6iuBocTi 00’ €KTHBHUX O3HAK
35104nHiB, epeabadenux cT. 150-1 ta ct. 304 KpuminansHo-
ro xonekcy Yipainu’ <http://jvestnik-sss.donnu.edu.ua/article/
download/819/837> 29.

* Tomy3siH A "KpuMiHaIbHO-TIPABOBA OXOPOHA MOPAIIBHOCTI
HETMOBHOJITHIX B YKpaiHi’ (uc. kauz ropua Hayk HaykoBo-mocmij-
HUI IHCTUTYT BUBUCHHS ITPOOJIEM 3JIOYMHHOCTI IMEHI akaJeMika
B. B. Crammca HAIIpH VYkpainm, 2018) 117-118

> Oynopos O, ITucemencekuii €. Ta in. 198

¢ JTurBuuos O, XKurnwuii O, Bacuises A ta in Kpuminanohe
npago Ykpainu (y numaHHsax ma 6i0noeiosx) @ HasuanbHull no-
cibnux (HikaHogsa, 2015) 337

7 Taui#t B, Bopucos B, Tiortorin B Ta in. 460.

8 BopomaBko O ’BTsrHeHHs1 HEMOBHOMITHIX Y 3JI0YHHHY JTi-
SUTBHICTB SIK 00’ €KT KpHUMiHAJIbHO-TIpaBoBoOro BuBueHH:s' (2011) 5
Mumna cnpasa 128
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ta O. b. Makcumenko', A. P. Tory3sin® Ta in.). Sk Bij-
migae O. C. boponaBko, He3anexHO BiJ Gopm 3I10-
YHHHUX J[I BAHHAX 0C10, CIPAMOBaHUX HA BTSATHEH-
HS1 HETIOBHOJIITHIX Y BUMHEHHSI CYyCIIIJIbHO HeOe3meu-
HUX JisIHb, 3aBKJH MPOSBISIOTHCS HACTIJIKH, AKi
HaiBa)kye 3MiHUTH, a caMe MTOPYILICHHS HOPMaJIbHOTO
MOPaJIbHOTO, PO3YMOBOT0 Ta (i3MUYHOTO PO3BUTKY
HEMmoBHOMITHIX. Taki HACTIAKK HACTYMAIOTh K MPH
3aKiHYEHOMY CKJIaIi BTSITHEHHSI, TOOTO NPY BUKOHAH-
Hi HEMOBHOJIITHIM TIiJ] BIUIMBOM JIOPOCJIOTO 3a3Haue-
HUX Yy 3aKOHI MK (37T0YWH, HUITBO, 3aHATTS skeOpa-
[TBOM YH a3apTHUMH irpamMH), TaK 1 P BiIMOBI He-
MOBHOJIITHBOTO BiJT iX BUNHEHHS’,

3a Takoi HeBU3HAYEHOCT] YCKJIaIHIOETHCS I KBa-
Jidikallis B aClEKTI BCTAHOBJICHHS CTaIil BUMHEHHS
KpUMiHaIbHOTO npaBonopyeHss 3a ctT. 304 KK, 30-
KpeMa, B TAKUX BUIIAJKax:

— KOITM BTSITHEHHS HE 3yMOBHJIO B HETIOBHOJTITHBO-
ro OakaHHs Ta PINIy40CTi BYNHUTH TPOTHIIPABHI ii;

— KOJIM HEIOBHOJIITHINM cTaB Oa)kaTu, ajie He BUU-
HUB YKOJHUX NPOTUTIPABHHX Jiii, 200 KOJIM BiH CUCTE-
MaTU4HO HE BXXHMBAB CIIUPTHHUX HAIOIB, HE 3alMaBCs
YKeOpaITBOM / a3apTHUMH ITPaMH.

Ha mamn mormsg, MOMEHTOM 3aKiHUE€HHS JOCITi-
JUKYBaHOTO KPUMiHAJIBHOTO MPAaBOMOPYLICHHS J10-
LIJIBHO BBAXKATH CaMe ni3nill Momenm (BUMHEHHS He-
MOBHOJIITHIM X04a O OTHOTO MPOTUIIPABHOTO JisTHHS /
BUMHEHHS JIilf, CIPSIMOBAHUX Ha MIPOTUIIPABHE HiSHHS,
a00 HaOyTTs BXKUBAHHAM HETIOBHOIITHIM CIUPTHHUX
HAIoiB, 3aHATTSAM KeOpPAITBOM YM a3apTHUMU irpa-
MU CHCTEMAaTUYHOTO XapaKTepy), IKUi, Ha BIAMiHY
BiJl IHIIMX BiJMIY€HUX MOMEHTIB, Ma€ SIBHI MapKepH
peatizailii yMUCITy BUHHOTO Ta BiJIIIOBIJIa€ IPUHITUITY
NpaBoOBOi BU3Ha4eHOCTi. OKpiM TOTr0, Ha KOPUCTh Came
i€l Ho3MIiT CBIAYUTH T€, 110 BIAAIECIIBHAN IMCHHUK
6msieHeH sl TIOXOUTh BiJI AI€CIIB JIOKOHAHOTO BUY
emseHymu, emsemu (SKi BiAITOBIZAIOTh Ha 3alUTaH-
HS «uo 3pooumu?y). Taki JiecioBa 03HAYAIOTh JIIFO
3 YKa3iBKOIO Ha ii 0OMEKEHICTb y yaci, 3aBepIIeHICTh
y MUHYJIOMY 4¥ MaiilOyTHhOMY, Ha ii pe3yJIbTaTHB-
HicTp?. [inecnpsaMOBaHIM e Pe3yJIbTATOM BTSTHEHHS
stk mistHAs 32 cT. 304 KK i BucTymae 3ary4eHss Hemo-
BHOJIITHBOTO JIO MIPOTHUIIPABHOI UM aHTUTPOMAJICHKOT
JISIIBHOCTIY.

Jbxryn K, Makcumenko O. 29.
Tomy3su A 138
Boponasko O 128
3arnitko A ’CIOBHUK CydYacHOI JIIHI'BICTHKH : TOHSTTS
i repminn’ (JouHY, 2012) <http://surl.li/cfxtm> 112,113.

5 €preesa /1. I1. "1l{o10 MOMEHTY 3aKiHUCHHSI BTSTHEHHS He-
MOBHOJITHIX Y IPOTUIIPABHY JisUIBHICTE” ModepHhizayis eimuusns-

1
2
3
4

1o crocyeThbcst KOHCTPYKIiT AOCIIIKYBaHOTO
37I04MHY, HasIBHI MiJICTaBU BBAXKAaTH MO0 CKJIa] Mare-
plajdbHUM, a/Ke BYMHEHHS HETIOBHOJIITHIM ITIEBHOTO
MIPOTUIIPABHOTO IisTHHs 200 HaOyTTS BXKMBAaHHIM He-
MTOBHOJIITHIM CHUPTHUX HATMOIB, 3aHATTAM KeOpa-
[TBOM YH a3apTHUMH IrpaMy CHCTEMATHYHOTO XapaK-
TEpY 3YMOBIIIOIOTh HACTAHHS MEBHUX HETaTUBHHX
HACJIJIKIB JUIsl PO3BUTKY Ta / a00 3/10pOB’sI HEMTOBHO-
JITHBOTO.

AmHaiz MacuBy NpakTUKH 3 50 BUPOKIB MMOKa3asB,
IO OTTMC HACHIAKIB BiJl BAMHEHHS PO3TIISIYBaHOTO
3JIOUUHY 3yCTPIYAETHCS JIUIIE B OKPEMHX PIIICHHSIX
CYIIB y BU[i, HAIPUKIIAJ, TAKUX (HOPMYJIIOBaHb: 3Iy0-
HUH BIUTUB Ha HEMOBHOJITHHOTO (MaJIOJIITHROTO),
CTIPUYMHEHHS IIKOJM HOTO iHTEIeKTyalbHOMY, (hi3nd-
HOMY, IICUXI4HOMY PO3BHTKY, Ae(pOopMyBaHHs B HOTO
CBIZIOMOCTI MOPaJIbHUX ITIHHOCTEH, (hOPMYBaHHS aMo-
paNbHUX MOINISAIB, NIKOJA HOTO MOPATbHOMY BHXO-
BaHHIO, IyXOBHO-MOPAJIBHOMY OJIarornoy44o, CTBO-
PEHHS JUIsl HbOTO CIIOTBOPEHHUX OPIEHTHPIB, MPHILE-
IUICHHS HOMY acolliadbHHUX i7e#, aMOopalbHUX
MOTVISIIIB i HABMYOK, iICTOTHUH BIUIMB Ha PiBEHB 3710-
YUHHOCTI HeMOBHOMITHIX®. [TpoTe B mepeBaxcHil O1JTb-
I0CTi MpoanajizoBaHux pimens 3a cT. 304 KK nHa-
CIIIIKU HE BU3HAYAJIMCS, HATOMICTh, KOHCTAaTyBaJIHCs
nuire GakTH BUMHEHHS] HEMOBHOJIITHIMH CYCITUTEHO
HeOe3IeuHuX AiIHb a00 CUCTEMAaTUYHICTh BTSITHEHH S
B aHTHI'POMA/JICBbKY AisUIbHICTh. 3a3HaueHe BOAYaeThCs
HEIOJIKOM YHHHO{ IMPaB03aCTOCOBHOI MTPAKTHKH.

TakuM YMHOM, OCKIIBKHM Ha CHOTOJIHI OKpEeCcIIeHi
MUTAHHS IPOIOBKYIOTH 3aJMILIATUCS HEBUPIILIECHUMU
y CyHOBii TIPaKTHUIIi, CITiJi KOHCTAaTyBaTH, IO 1€ BU-
marae Big BepxoBHoro Cyny ¢hopMynaroBaHHS YiTKOT
MO3HILIi 3 METOIO AOCSTHEHHS €HOCTI B IPaBOPO3Y-
MiHHI Ta IMPaBO3aCTOCYBaHHI.

HOI npagoeoi cucmemi  ymoeax c8imoeoi inmezpayii: mamepianu
MidcHap. Hayk.-npaxm. koug. (M. KponuBHUIBKHH, 23—24 yepB-
Hs1 2022 p.) 66-67.

¢ Bupok JIunmoBenbkoro pailoHHOTo cyay BiHHHIBKOT
o6bmacri Bix 09.03.2021 p. (cripaBa Ne 136/1069/19). URL: https://
reyestr.court.gov.ua/Review/95385685; Bupox Bunorpaniscskoro
pationHoro cyny 3akapnarchkoi obmacti Bix 13.04.2023 p.
(cmpaBa Ne299/2730/19). URL: https://reyestr.court.gov.ua/
Review/110326554; Bupok Po3ainbHSIHECHKOTO paifOHHOTO CyTy
Opnecwkoi obmacTi Big 23.09.2019 p. (cnpaBa Ne511/1311/18).
URL: https://reyestr.court.gov.ua/Review/84439091; Bu-
pox CraBHIIEHChKOr0 paioHHOTo cyny Kuickkoi obGuacti
Big 13.07.2022 p. (cmpasa Ne378/256/22). URL: https://
reyestr.court.gov.ua/Review/105217677; Bupok KapmaiBcekoro
paiionnoro cyny ITonraBcbkoi obmacti Big 14.04.2021 p.
(cmpaBa Ne 531/39/21). URL: https://reyestr.court.gov.ua/
Review/96239570; Bupok BinouepkiBcbKOro MiChbKpaifoOHHOTO
cyny Kuiscbkoi o6macri Bizx 13.07.2021 p. (cripaBa Ne357/3596/21).
URL: https://reyestr.court.gov.ua/Review/98258046
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OTxe, IPOBE/ICHE JIOCITIPKSHHS JIAJI0 MOMKJIUBICTh
JIATHA TAKUX BUCHOBKIB:

1) o0 TIrymMadeHHs 00CATY 3MICTY HisTHHS BTST-
HEHHsI HEMOBHOJIITHIX y MPOTHUIPABHY AiSUIBHICTH
OinpIT OOTPYHTOBAHUM y0OadaeThCsl BY3bKHM TIXI/,
110 OXOIUTIOE TX BTSTHEHHSI Y BUNHEHHST KPUMiHATBHUX
MPaBONOPYILIECHB, Y BANHEHHSI 1isTHb, 5IKi € 00’ €KTHBHO
KPUMiHAJIbHO INPOTUIIPABHUMH, & TAKOXK y 3aHITTA
MUSITBOM, >KeOpalTBOM Ta a3apTHUMHU irpamH;

2) MOMEHTOM 3aKiHUEHHS KPUMiHAJIBHOTO MPaBO-
ropymieHHs 3a cT. 304 KK Vkpainu nomiipHO BBaXa-
TH caMe Ii3HIf MOMEHT, a caM€ BYMHEHHS HEIIOBHO-
JITHIM X04a O OIHOTO MPOTHUIPABHOIO AisTHHS 200
HaOyTTsI BYKHBAHHIM HETIOBHOIITHIM CIUPTHUX HAITO-
iB, 3aHATTAM KeOPaTBOM Y1 a3apPTHUMH irpaMH CHC-
TEMATUYHOTO XapaKTepy;

3) 3a CBOEIO KOHCTPYKITI€I0 KPUMIiHATBHE TIPaBO-
nopyuieHHs 3a 4. 1 ¢t. 304 KK mae marepianbHuit

CKJIaI.
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€Eemecea /1. I1.
IIpoonem 3acmocyeannsa cm. 304 KK Yxkpainu (6msazneHns HenoGHONIMHIX y NPOMURDAGHY OiAIbHICHIb).

Y ecmammi 0ocniosxcyromucs npobnemu 3acmocyeanns na npakmuyi Hopmu cm. 304 Kpuminanvrnoeo xodekcy Vkpa-
iHU, nog’s3ani 3 06 ' €EKMUBHOIO CMOPOHOIO BIONOBIOHO20 KPUMIHAILHOZ0 NPABONOPYULEHHS, d CAMe. BUSHAYEHHS 00Cs2y
OIsIMHA nicla 8HeceHHs 3miH 0o Hopwu y 2018 p., ycmanoenenua momenmy 3aKiHUeHHA 3N0YUHY MA KOHCMPYKYIL 11020
CKAAOY.

Buoineni sysvruti ma 6yxeanvruil nioxoou cmoco8Ho usHaueHHs 00csa2y Oisnts. Yepes 6i0cymuicmo 102IUHUX NPO-
MUpIY NIOMPUMYEMbCSL came 8y3bKUll NIOXI0, Wo OXONIIOE BMACHEHHS Y 6UUHEHHS KDUMIHAILHUX NPABONOPYULEHD, V 6Ull-
HeHHA OiAMb, AKI € 00 EKMUBHO KPUMIHATLHO NPOMUNPABHUMU, A MAKOXHC Y 3AHAMM NUAYMEOM, HCeOpaymeom ma asapm-
HUMU 1epamu.

LJo cmocyemuvcs ycmanosieHHs MOMENMY 3aKiHUeHHs 3104UHY, Ha NIOCMABT O0CIIONHCEeNnHs NOI0NHCEHb NOCMA-
noeu Ilnenymy Bepxosnozco Cyody Vipainu «Ilpo 3acmocysanns cyoamu 3aKkOHO0AECMEA NPO 8ION0GIOANbHICb
30 8MACHEHH HeNOBHONIMHIX ) 3IOYUHHY YU THULY AHMUSPOMAOCLKY Oianvuicmbvy 6i0 27.02.2004 p. Ne 2 (8ionosio-
HO a63. 3 n. 5, ab63. 1 n.5 ma ab6s. 5 n. 5), Aki marome 83aeMOCynepeuusull Xapakmep, HaMiieHo PauHill, cepeoHill
ma nisuii éapianmu maxozo momenmy. Hasedeno apeymenmu na xopucme mozo, o MOMEHMOM 3AKIHUCHHS KDU-
MiHanrbHo20 npasonopyutenns 3a cm. 304 KK Vkpainu doyineno eésasxcamu came ni3uitl MOMEHM, a came UUHEHHS.
HEeNnoBHONIMHIM X0ua 6 00H020 NPOMUNPABHO20 OISIHHA AO0 HAOYMMA 8HCUBAHHSA HENOBHOLIMHIM CRUPMHUX HANOI8,
3AHAMMSA AHCEOPAYMBOM YU A3APMHUMU [2pamMu cucmemamuyrno2o xapakmepy. Cmoco8HO H KOHCMPYKYIL 3104UHY
3a u. 1 cm. 304 KK, 3pobneno 6ucnogok, wo 6in mae mamepianrohutl ckaad. Ilpu yvomy ananiz macugy npaxmuxu
3 50 6upokie nokazas, wo JUwe 6 OKPeMux PiuleHHsIx cy0ié MONCIUBO 3YCMPIMU ONUC HACAIOKIE 810 6UUHEHHS 3d-
3HAYEHO20 310YUHY.

Knrouosi cnosa: kpuminanvua 8ionogioanbHicms, 6MACHEHHs HeNOBHOIMHIX Y NPOMUNPASHY OifIbHICIb, KpUMI-
HANbHI NPABONOPYUEHHS NPOMU 2POMAOCHKO20 NOPAOKY Md MOPATbHOCMI, KPUMIHAIbHI NPABONOPYUEHHS npomu Oimel.

Yevticieva D. P.
Issues of application the Art. 304 of the Criminal Code of Ukraine (involvement
of minors in illegal activities)

In the article the problems of applying the Art. 304 of the Criminal Code of Ukraine, related to the objective
side of the corresponding criminal offense is researched, namely: determination of the scope of the act after
amendments to the norm in 2018, establishment of the moment of the end of the crime and the construction of its
corpus delicti.

Narrow and literal approaches to determining the scope of the act are highlighted. Due to the lack of logical
contradictions, a narrow approach is supported, which includes involvement in the commission of criminal offenses, in the
commission of acts that are objectively criminally illegal, as well as in drinking, begging, and gambling.

With regard to establishing the moment of the end of the crime, based on the study of the provisions of the resolution
of the Plenum of the Supreme Court of Ukraine «On the application by courts of the legislation on responsibility for the
involvement of minors in criminal or other anti-social activities» dated February 27, 2004 No. 2 (according to paragraph 3,
item 5, paragraph 1 item 5 and paragraph 5 item 5), which have a mutually contradictory character, early, middle and
late versions of such a moment are outlined. Arguments are given in favor of the fact that at the end of the criminal
offense under the Art. 304 of the Criminal Code of Ukraine, it is appropriate to consider the late moment, namely the
commission of at least one illegal act by a minor or the acquisition of the use of alcoholic beverages by a minor, begging
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or gambling of a systematic nature. As for the construction of the corpus delicti of the crime under Part 1 of Art. 304
of the Criminal Code, it was concluded that it has a material composition. At the same time, the analysis of the array
of practice from 50 verdicts showed that only in individual court decisions it is possible to find a description of the
consequences of committing the specified crime.

Key words: criminal responsibility, involvement of minors in illegal activities, criminal offenses against public order
and morality, criminal offenses against children.
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