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XAPAKTEPUCTHUKA 3MICTY OKPEMHUX O3HAK BOECHHOI'O CTAHY
SIK OBCTABUHM, IO OBTAXKY€ BIIITOBLIAJTBHICTH
3A BIMCBKOBI 3JIOUUHU

IlocTanoBka mpo6JemMu. 3aKpiTUICHHS Ha 3aK0-
HOIABUOMY PiBHI CHCTEMH 3aXOJiB IIOAO MiATOTOB-
KU Ta ()aKTHIHOTO 3aXUCTy YKpaiHH SK CyBEpEHHOI
JIepKaBH € TIPSIMHUM T ATBEPIKEHHSM BHCOKOTO PiBHS
BKJIMBOCTI HAJIG)KHOTO BUKOHAHHS BIICHKOBOCITYX-
ooBisiMu 30poitaux Crin YKpaiHu, iHIIAX BiIHCEKOBUX
(hopMyBaHbL CBOIX CITy)KO0BHX 000B’S3KiB, 37aro-
JDKEHOCTI B3a€MOIIT 1X MiAPO3IUTIB Ta YaCTHH, J10-
TpUMaHHsI BINCHKOBUX CTaHAApTiB. BUWHEHHS MisHB,
0 3HWXKYIOTh PiBEHb O€3MeKku nepkaBu y cdepi il
000pPOHO3IaTHOCTI, 3aKOHOM TTPO KPUMIHAIBHY BifI-
MOBIJATBHICTh BU3HAYEHO AK 3JIOYWHU MPOTH BCTa-
HOBJICHOTO TIOPSIKY HECEHHS BiHCHKOBOI CITyKOU
(BIMICHKOBI 3JIOYMHM) 1 TTepea0avueHO BiAMOBITHUMHA
HOpMamu po3airy XIX OcobmmBoi wactuau Kpumi-
HaJIbHOTO KOJIEKCY YKpaiHH.

[Ipu oMy 3aKOHOZABIIEM BPaxoBaHO, IO Y [li-
sutbHOCTI 30poiianx Cur YKpaiHu Ta iHIINUX, TIepe-
0adeHWX 3aKOHOM BiiChKOBHX (pOpMyBaHb, MAIOTh
MicIle 0COOMBI MEePiOar, KOJTH Bill HUX BUMAracThCs
MaKCHMallbHa 30CePeKEeHICTh 3yCHIbL 0COO0BOTO
CKJIay, KOHIICHTPAIIis BCIX HASIBHUX MOXKIUBOCTEH
Ha BUKOHAHHI HUM CBOiX MPSIMHUX 000B’SI3KiB IIOJ0
3aXHCTY JXUTTEBO BAXKJIMUBUX IHTEPECIB JAEpKaBU
BiJ 30BHINIHBOTO arpecopa. Hapasi MoBa #iae mpo
BOECHHUH cTaH. Sk Bu3Ha4YeHO CT. 1 3akoHy YKpa-
ian «IIpo mpaBOBUH PeKUM BOEHHOTO CTaHY» Bill
12.05.2015 p. Ne389-VIII (nami — 3axkon Ne 389-VIII),
BOEHHUH CTaH — I1e 0COOIMBHIA IPABOBHHA PEIKUM, IITO
BBOAMUTHCS B YKpaiHi a00 B OKpEeMHX ii MICIIEBOCTAX
y pazi 30poitHOI arpecii 4u 3arpo3u Hamaay, HeOe3meKn
Jep>KaBHINM He3JICKHOCTI YKpaiHy, ii TepuTopiaabHiit
IIUTICHOCTI Ta mependavyae Ha aHHs BiIOBITHIM Opra-
HaM JIep>KaBHOT BIIaJIH, BIliCbKOBOMY KOMaHyBaHHIO
Ta OpraHaM MiCIIEBOTO CaMOBPSITyYBaHHS ITOBHOBA-
YKCHb, HCOOXITHUX ISl BiABEpHEHHS 3arpO3H Ta 3a0€3-
MeYEHHs HALlOHAJILHOI O€3IeKH, a TAKOK TUMYACOBE,
3yMOBJICHE 3arp03010, 0OMEKEeHHsI KOHCTUTYIIIHHUX
mpaB i cBOOO JIFOMUHY 1 TPOMAJTHUHA Ta TIPaB 1 3a-
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KOHHUX 1HTEPECiB IOPUIUTHHUX 0Ci0 13 3a3HAUCHHIM
CTPOKY il uX 0OMe)eHb'. BiAmoBigHUM pillIeHHAM
3aKOHOJIABIIA, 1110 BiII3EPKAITIOE COIAIbHAN iHTEpeC
IO 3aXUCTY CYBEPEHHOI YKpaiHu, € BH3HAHHS BUTIAIKIB
BYMHEHHS OKPEMHX BIFICHKOBHX 3JI0YMHIB B YMOBax
BOEHHOTO CTaHy 0COOTMBO KBaTi(hiKOBAHUMH (TSKKH-
MH Ta OCOOJINBO TSHKKMMH) 3 YCTAHOBIICHHSM O1JTBITI
CYBOPOTO TTOKapaHHSI.

‘YMOBH BOEHHOTO CTaHy SIK 00CTaBHHA, IO OOTS-
Kye€ KpUMIHAIBHY BiAMOBINAIBHICT, TTepeadadcHa
y 18 crartax posminy XIX Ocobnuoi gactuam KK
VYkpainn, ado y 58 % Bix iX 3araqbHOI KITBKOCTI.
3 oAy Ha IOMIUPEHICTH 3aKPIIJICHHS 11i€i 00CTaBH-
HU B CTATTAX 3a3HAYEHOTO PO3IiTY Ta BPaXxOBYIOUU
MOKJTUBICTh HEOJHO3HAUYHOTO TUIYMadeHHS 11 3MICTY,
JTOCITIKEHHS TIOHATTS «YMOBH BOEHHOTO CTaHY» BH-
A€THCS JOMUTBHAM Y TUTaHI 3a0€3MeUCHHSI TIPABHITb-
HOTO 3aCTOCYBaHHS 3aKOHY PO KPUMIHAIBHY BiIITO-
BIAJIBHICTB.

AHaJi3 ocTaHHIX A0CTiAKeHb. 3TOYHHU TTPOTH
BCTaHOBJICHOTO TIOPSIAKY HECEHHS BIHCHKOBOI CITYKOM
Ta mpobyeMu ix KBamidikallii Oyiu mpeaMeToM J10-
CIiKeHb 0araThoX HAYKOBINB YKpaiHH, Cepell sIKUX
I'. M. AmnicimoB, B. M. binokones, FO.II. JI3100a,
B. 1. Kacunrok, M. 1. [Tanos, O. M. CapHaBChKHUH,
C. 0. Xapuronos, O.B. Yepnumr ta in?. OgHak mpu
IIOMY TOCTaTHBO1 yBard MUTaHHAM KBamidikarrii Biii-
CHKOBHX 3JIOYMHIB 3 ypaXyBaHHIM BUMHEHHS X B YMO-
Bax BOCHHOTO CTaHy, Ha JKaJlb, IPUILICHO HE OyII0.

! TIpo mpaBoBHii peKUM BOEHHOTO CTaHy: 3aKOH YKpaiHu

Bix 12.05.2015 Ne389-VIII URS: URL: https://zakon.rada.gov.ua/
laws/show/389—19#Text (nara 3BepHenus: 03.03.2021).

2 JTus., nanpukian: [Tanos M.I., Kacuniok B.I., Xapuro-
HoB C. O. 3nouunu npomu ecmanoéneno2o nopsaoKy HeceHHs Gili-
cbK0601 cyoicou (Biticvrosi 3nouunu) (Xapkis ropuanaamid, 20006);
AmnicimoB I M., [/I3100a 10.I1., Kacuniok B.I. ta iH. 3nouunu
NPoOmMu 6CIMAHOBNIEHO20 NOPAOKY HECEHHSL 8ilICbKOBOT CyaHcoOU (8ili-
cbko6i 310uunu): Haeu. nocionux (Ilpaso, 2011); Kacuntok B. 1.,
binoxones B. M. Kpuminanvra 6ionogioansHicmy iticbKo8oC1ydic-
006Yi6 30 NOPYWIeHHA NPABUIL 600IHHA ADO eKCNAYAMAaYii MAwum.
HaBY. nocionux (3anopixoks, 2011).
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TI3IMYYK C.B.

Pazom i3 TUM 3a3HaueHa 0OTsKyIOUa 0OCTaBHHA
XapaKTePHU3y€e€ThCsI HU3KOI0 O3HAK, M0 HE 3HAWILIN
Y YNHHOMY 3aKOHOZABCTBI IIOBHOTO BU3HAYEHOTO CBO-
T0 3MICTy a TOMY MOXYTb IO-Pi3HOMY CIpUHMATHCh
Mpu KBaiQikariii BiZIIIOBiTHOTO MOPYIIIEHHS BICHKO-
BOCITY>KOOBIISIMH BiHCHKOBOT ITPUCSITH, CTaTyTHHUX TIpa-
BWJI, TIPaBUJI TTOBOKCHHS 31 30pO€I0 Ta BIHICHKOBOIO
TEXHIKOIO TOLLIO.

MeTo¥o 1i€i cTaTTi € yOsiKalist pe3yJibTariB J10-
CJIIJDKCHHS YMOB BOEHHOTO CTaHy K 00CTaBUHHU, 110
00TsKY€E KpUMIHAIIbHY BIAMOBIIAIbHICTh, TA MOXKITH-
BOTO PO3B’sI3aHHS OKPEMHX ITUTAHb KBaJTi(hiKarlii Biii-
CHKOBHUX 3JIOUHHIB.

BukJjag ocHoBHOro Marepiany qociizKeHHs.
Cepen CyKyNmHOCTI O3HaK, SIKi XapaKTepH3yIOTh BOEH-
HUH cTaH, MOYKHA BUJIUTMTHU: 1) Miclie HOTO BBEJICHHS
(BBomMTHCS B YKpaiHi a00 B OKpeMHX i1 MiCIIEBOCTSIX),
2) miacraBy BBeneHHs (y pasi 30poitHoi arpecii un
3arpo3u Hamagy, HeOe3MmeKH AepKaBHIN He3aleKHOC-
Ti YKpainu, i TepuTopiaibHiil HiTicHOCTI), 3) yac aii
(i3 3a3HAUEHHSM CTPOKY Jii WX 0OMeKeHb) Ta 4) mpa-
BOBUH 3MICT, 1[0 ITOAISETHCS Ha OCHOBHI M JIOJAaTKO-
Bi 3axomu (cT. 1 3akony Ne389-VIII). ITpu 1ipomy 10
OCHOBHHX IIPABOBUX 3aXOIiB IIPH BBEJCHHI BOEHHOTO
CTaHy MOXKHA BiJTHECTH HaJIaHHs BIAMOBITHUM Opra-
HaM JIep’KaBHOI BIIaJH, BIHCHKOBOMY KOMaH/TyBaHHIO
Ta OpraHaM MiCIIEBOTO CaMOBpsIyBaHHS TTOBHOBa-
JKeHb, HEOOXITHUX JUIsl BiJIBEPHEHHS 3arpo3u Ta 3a-
Oe3neyeHHs HaLlOHAJILHOI Oe3IeKH, a 10 J04aTKO-
BUX — TUMYACOBE, 3yMOBJICHE 3aIP0O3010, 0OMEKEHHS
KOHCTUTYIIMHHUX TIpaB i CBOOO JIFOMUHU 1 TpOMaIsi-
HUHA Ta IPaB i 3aKOHHUX iHTEPECiB IOPUANYHUX OCiO.

[lomo Miclist BBEJICHHSI BOEHHOTO CTaHy 3aKOH
Ne 389-VIII MicTuTh BKa3iBKy Ha BCIO YKpaiHy 4u
oKpeMi 11 MicueBoCTi. Y mepuomMy BUNAAKY HIeThCs
PO MTOBEPXHIO 3eMJli, BU3HAYCHY BiAIMOBIIHO 10 3a-
koHY Ykpainu «[Ipo nep>xaBHuI KOPAOH YKpaiHI» Bil
04.11.1991 p. Ne 1777-X11, a came cy1ry, BOAH, Hazpa,
noBiTpssHUI mpocTip'. Kpim Toro, BBaxkaro, mo num
MOHSITTSIM OXOIUTIOFOTHCS TAKOXK BiHCHKOBI Cy/THa (T10-
BITPSIHI Ta MOPCHKi), 10 TIepeOyBaroTh Ha OOHOBOMY
YepryBaHHi.

[{omo 3MicTy TOHATTS «OKpPEMi MiCIIEBOCTI YKpa-
THMY, HA SIKUX MOYKE BBOIUTHCH BOEHHHM CTaH, TO TYT
MarpTh Miclle JesiKi 0CO0IMBOCTI. 30KpeMa, BapTo
BpaxoOBYBaTH, IO TIOHATTS «MICIIEBICTE» Yy TEKCTi 3a-
kony Ne389-VIII He po3kpuTO, 1 A0 TOTO XK, 3aCTOCO-
BYETBCS OJ[pa3y KiJlbKa TePMiHiB, 110 TaK Y iHAKIIE

! TIpo mpaBoBHii pe)KMM BOEHHOTO CTaHy: 3aKOH YKpaiHu

Bix 12.05.2015 Ne389-VIII URS: URL: https://zakon.rada.gov.ua/
laws/show/389—19#Text (nara 3BepHenus: 03.03.2021).

BHU3HAYAIOTh HOro 3MicT. Tak, y cT. 4 11boro 3akoHy
3aCTOCOBAHO TEPMIiH «TEPHUTOPii», HA SIKUX BBEIACHO
BOoeHHHMH cTaH. Lli TepuTopii 000B’SI3KOBO MiAJSATaroTh
KOHKpPETH3aIli1 Ta BU3HAYCHHS MEXK IIUISIXOM TPHHHST-
T [lpesunenTom Ykpainu BianoBigHOTO yKa3y (CT. 6
3akony Ne389-VIII). amni 3mMicT po3misiLyBaHOTO MO~
HATTS YTOYHSETHCS BKa31BKOIO Ha «HACEIEHI ITyHKTH»
(micTa, cenwuina, cena) i3 3apOBaHKCHHSM Ta 3[TiH-
CHEHHSAM Y HUX BiJIITOBITHUX 3aXO/IB, a TAK CaMO «pa-
WOHM» ¥ «00MmacTi».

Kpim toro, BinoBiaHO 110 cT. 8 3akony Ne389-VIII
BOEHHHMH CTaH XapaKTEePU3Y€ETHCS BCTAHOBICHHIM
MTOCHJICHOT OXOPOHU 00’ €KTIB HAIlIOHAIEHOT EKOHOMI-
KU Ta 00’ €KTIB, 10 3a0€3MeTyIOTh KUTTEMISITbHICT
HaceneHHs. [lo HUX, y TIeplry 4epry, HaJexaTh TeX-
HOTEHHO HeOe3IeuHi, 13 HenepeadauyBaHUMH Ta Ka-
TACTPOPIUHUMH HACTIIKAMU PYHHYBaHHS?, a TAKOXK
iHII1 00’ €KTH 3TiTHO 3 MEPENiKOM, 3aTBEPAKEHUM
Kab6inerom MinictpiB Ykpaian. ['eorpadiune po3ra-
[IyBaHHS TaKUX 00 €KTIB MOXKE HE CIIBIAJATH 3 a/l-
MIHICTPaTUBHO-TEPUTOPIAIbHAM MOALIOM YKpaiHu
1 MaTu MicIie ofipasy cepel KiIbKoX o0NacTeid 4u pa-
HOHIB (HampuKiaJ, BiloKpeMiIeHU# miapo3ain AT
«YKp3aIi3HULAY ), IO TAKOXK Ma€ BPAXOBYBATHCH ITPH
BU3HAUEHHI MOHATTS «MICIEBICTHY» 1, BIAMOBIIHO,
MICIISl BIMHEHHSI BiiChKOBOTO 3JI0YHHY B YMOBaX BO-
€HHOTO CTaHy.

MaroTh Miclie ¥ 1HII 3aKOHOIaB4Yl BKa31BKHA HA
TepuTopii, e Moke OyTH BBEJIEHO BOEHHHI CTaH.
Tak, cepen mpaBOBHUX 3aX0J1iB BOEHHOTO CTaHy 3a-
3HAUEHO «TIEPEMINICHHS yB I3HEHUX JI0 YCTAHOB, IO
pO3TalIoBaHi y 0€3MeYHNX MICIIEBOCTIX». 3a/Isl BU-
3HaYeHHs HEOE3MEYHNX MICIIeBOCTEH 3aKOHOAABIIEM
3aCTOCOBAHO MOHSATTS: «MiCII€BOCTI, JIe BEAyThCS
00MOBI A11» 1 «MICIIEBOCTI, HAOJIMKEHI 10 paiioHIB,
Ie BeayThest 0o#toBi miiy (m. 24 4. 1 ct. 8 3akoHy
Ne389-VIII). Ilomo 3micTy MOHATTS MiCLIEBOCTI, /€
BEIYThCs O0MOBI /Ti1, 0COOTUBUX TPYIHOIIIB HE BUHH-
kae. Lle ninis 6e3mocepeIHhOTo 3ITKHEHHS 13 BOPOTOM
1 po3TairyBaHHs ONMOPHHUX ITYHKTIB (B3BOIHUX Ta POT-
HHX), TaK 3BaHUH NepIni emresion odoponu. I1lomo
TIOHSITTS MiCLIEBOCTEH, SIK1 HAOIMIKEHI 10 paiioHiB, e
BEIYTHCS OOMOBI Mii, TO MAETHCS HA yBa3i TEPUTOPIS
aJMIHICTPaTUBHO-TEPUTOPiaIbHOT ONMHULI (paiiony,
00J1acTi), yepes Ky IPOXOAUTH JIiHisg Oe3nocepe/-
HBHOTO 3ITKHEHHS i3 BOPOTOM, y MeXaX iCHYIOUUX
KOp/IOHIB (Apyruii emenon o6oponu). OgHaK BapTo
BpPaxoOBYBaTH, 110 3a0e3mevueHHsT 000POHO3IaTHOCTI
VYKpainu 32 yMOB 3aCTOCYBaHHS HOTEHIIHHUM arpeco-

2 Mukonenko FO. M. *TepoGopoHa: ynHHHKH oropy’ (2019)
6 O0opoHHMIT BicHHK 19.
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XAPAKTEPUCTHHKA 3MICTY OKPEMWUX 03HAK BOEHHOI0 CTAHY AIK OBCTABHMHMW, LLIO OB TAMHYE BIANOBIAAJILHICTD...

POM BHCOKOMOOUIbHUX 3ac00iB Hamay NpUBHOCHUTD
MEeBHI 0COONMBOCTI Y pO3YMiHHS MOHATTS MiCLIEBOC-
Tel, HaOJIMKESHUX JI0 PAOHIB BeJIeHHs 00MOBHX JTiH,
a caMe MOMEHTY BUHUKHCHHS B €KilaxiB O0HOBHUX
JIITAKiB MiABUIICHOTO PiBHsI BIIIOBIIaJLHOCTI 32 HE-
BUKOHAHHS MTOKJIaJeHUX 000B’s13KiB. Tak, BIHCHKOBI
eKCTIePTH aBTOPUTETHO 3a3HAYAIOTh, IO «IPOTH-
MOBITPsSTHA 000OPOHA JIepKaBU MA€ BECTHUCS HE JTUIIIE
B 30HI 30pOiHOT0 KOHMIIKTY» 1 IO MMiJI0TaM Mae
BH3HAYATHCH OLJTBIN IIHPOKA 30HA BiIMOBIIATBHOC-
Ti'. BBaxkaro, 10 THM CaMUM TIATBEPIKYETHCS J10-
LiJIBHICTh BU3HAHHS 3JI0YMHY BYMHEHHM B YMOBAax
BOEHHOTO CTaHy 3 MOMEHTY BHOYTTS JliTaka i3 Mics
IMOCTIMHOT JUCIIOKALIT 3 METOIO BUKOHAHHSA 00H10BOI0O
3aBJlaHHs Ta NPUOYTTS Yy 3aJaHUI palioH, HE3aJIeK-
HO BIJ] TIOAQJIBIIOT TPUBAJIOCTI MOJIBOTY T4 MOMEHTY
BYMHEHHS €KinaxoM (HOro 4JeHOM) BIAMOBIIHOTO
3JIOYMHHOIO JTiSHHA.

Amnanizyroun noxii B Ykpaini kiamg 2018 p. Bap-
TO 3a3HAYUTH, IO 3TimHO 31 cT. 1 3akoHy YKpaiHu
«IIpo 3arBepmxenHs Ykasy IIpe3unenrta Ykpainu
«IIpo BBeeHHS BOEHHOTO CTaHy B YKpaiHi»» BiA
26.11.2018 p. Ne2630-VIII BoeHHwmit ctan Oyio BBe-
neHo Ha Teputopiax 10 oOmacreit Ykpainu, a Takox
y BHYTpilIHIX Bogax Ykpainu A3oBo-KepueHcbKOT
akBaropii. [HImMMuU ci1oBamu, MIiCIIEBICTh BBEJICHHS
BOEHHOTO CTaHy MOKE, OKPIM 1HILIOTO, OXOILTIOBAaTH
NPUKOPAOHHI TepuUTOPii (BHYTpilIHI BOAM) UM iX
yacTuny. [Ipu LbOMY IPUMITHUM € T€, III0 BBEACHHS
BOEHHOTO CTaHy Ha BHYTpilIHiX Bogax A3oBo-Kep-
YEHCHKOT akBaTopii OyJ0 34iHCHEHO BKpali BUBaXe-
HO, 3 YITKOIO JIOKaJIi3aIli€l0 MiCIsl BAMHCHHS aKTy
BiIKpUTOI 30poitHOI arpecii mpoTu Ykpainu 3 00Ky
P®, Oe3 momMpeHHs Ha BOJAM, 1110 OMUBAIOTh THM-
4acoOBO OKyIoBaHui miBocTpiB Kpum?. Tum camum
[Ipe3uaent YkpaiHu migKpeciauB, sIK BUAAETHCS,
BUKJIIOYHICTh Mi/ICTaBH BBEICHHS BOEHHOTO CTaHY
1 He MOB’s13aB i1 3 IHIIMMK MPOTUIPABHUMH TiSIMH
«T10pUHOTO arpecopa» B €KOHOMiIYHIA MOPCHKil
30H1 YKpaiHu, Ha Ki BKa3aHO Y HAYKOBHX JOCIi-
JOKEHHSX?.

! Tkauos B.B., TopoGerp 1O. O., Kamincekuii B. B., Crena-
HoB . C. ’TIpoGnemn ynpapiiHHS IPOTHIIOBITPSHOIO 000POHOIO
Ta IUIAxu iX po3s’s3annsa’ (2020) 3 Hayka i o6opoHa 16.

2 TNizimuyk C. ’Bu3HayeHHs MiCIist BBEICHHSI BOEHHOTO CTaHy
SIK 00CTaBHHH, 110 00TSHKY€E KPUMIHAJIBHY BiJIIOBIIANBHICTE 32
BIHICBEKOBI 3I0YMHU Yyacnmb npagooxopoHHUuX opearie ma iticbKo-
6ux ghopmysans Oeparcasu y sabesnevenni b6esnexu Yxpainu: Te3un
HayK.-TIpakT. KoH(. (Xapkis, 28 muctonazna 2019) 23

3 Slkum’sik C. B. TIpoGieMHi IMTaHHs OPOTH/IT TIOpUAHOMY
BIUTUBY ITPOTHBHUKA Ha MOPI Ta NULIXH 1X BupimeHHs (2020) 2
Hayxka i o6opona 32-33

[ToniOHe pilleHHs 3aKOHOMABIIS JI03BOJISIE MIPU-
[TyCTHUTH, IO MOHITTIAM «MICIEBICThY» MPU BBEICHHI
PEXHUMY BOEHHOTO CTaHy MOXXYTh OXOIUTIOBATHCH SIK
TEPUTOPIi aJMIHICTPATUBHO-TEPUTOPIAIBHUX OJIH-
HUIIb (0ONacTei, palloHiB), TaK i OKPEMO B3SITHX Ha-
CeNIeHNX MyHKTiB, YaCTUHH o0iacTedl Ta pailoHiB,
HaTPUKJIIaJl, CMyTH TIEBHOI IMUPUHU B3JIOBXK JIePHKaB-
HOTO KOpAOHY uH reorpadidai 00’ eKTH (K TO, HAIPH-
Kiman, ropu Kaprmarn), a Takosk MicIsl pO3TanTyBaHHS
00’€KTIB HaI[lOHAJIbHOI EKOHOMIKH Ta 00’ €KTIB, 110
320€3MeuyoTh KUTTEISUIBHICTh HACEIIEHHS 3TiTHO
3 mepenikom, 3arBepkernM Kabinerom MiHicTpiB
VYkpainu®.

Ha miaTBepaxeHHs 3aIpoNOHOBAHOTO BUCHOBKY
MOYKHA JIOJIaTH, M0 ABiallifHUMU ITpaBHIaMHu YKpai-
HI «O0CITyroByBaHHS aepOHaBIraiiHoO0 iHpOpMaIli-
€10» TOHSTTS «MICIIEBICThY» BU3HAYAETHCS K «I1O-
BEpXHA 3eMJli 3 TAKUMH MPHUPOTHUMHU €JIEeMEHTaMH,
SIK TOPH, TTarOpOu, XpeOTH, TOITHHH, CKYITIYECHHS BOIH,
BIYHOTO JIbOAY 1 CHIT'Y, 38 BUKJIFOUCHHSM [IEPEIIKOID)”,
a, Ha 1yMKy M. B. OrapkoBa Ta 3 ypaxyBaHHsIM OCO-
OnmuBoOCTEl BIHCHKOBOT CIIpaBU, MOXKE OyTH JTOTIOBHE-
HO BKa31BKOKO Ha IUISIXU CIOJYYEHHS, IPOMUCIIO-
BiCTb, CUIBCHKOTOCHIONAPCHKI Ta COLIANBHO-KYIBTYPHI
00’ exTn»®.

Opnak nipu kBadigikailii BIChKOBUX 3JIOUHHIB
BU3HAYCHHSI MiCIIsl BBE/ICHHSI BOEHHOTO CTaHy HaOyBae
NPaKTHYHOTO 3HAYEHHS B KOHTEKCT1 XapaKTepPUCTUKU
00’ €EKTUBHUX 03HAK BUYMHEHOT'O BI/IMOBITHOTO CYCITiJIb-
HO Hebe3mevHoro JisHHSA. | cepen mpobi1eMHIX TUTaHb
MO)KHA BUIJIUTH BUIAJKH BUNHCHHS BIHCHKOBOTO
3JI0YHHY BIICHKOBOCITYKOOBIIEM, SIKHH OYB BiIpsiKe-
HHH JJ0 MICIIEBOCTI BBEICHHS BOEHHOTO CTaHy, TOOTO
3a 00CTaBMH, 1110 Ta BiliCbKOBA YaCcTHHA, 3 SIKOI BIH
pulyB, HA PEXXUM BOEHHOTO CTaHYy IepeBecHa HE
Oyna. [HIIIe MUTaHHS CTOCYETHCS MPOTUIICKHOT CUTY-
arfii — cy0’eKT BIMICHKOBOTO 3JIOUHHY BHOYB Yy Biapsi-
JOKEHHS 13 MICIIEBOCTI, JI€ i€ BOEHHUI CTaH, 1 BYUNHUB
BiJINIOBITHUI 31104MH 3a 11 Meskamu. Tak, HaITPUKIIA,
IIPH CAMOBUIHHOMY 3aJIMILIEHHI BiHCHKOBOI YaCTHHU
(ct. 407 KK) nistnas Oyne BU3HAHE BYMHEHUM B YMO-

4 Tlepenik 00’ €KTiB Jep>KaBHOI BIACHOCTI, 110 MAKOTh CTPa-
TEriYHE 3HAYCHHS [Tl CKOHOMIKH 1 OE3MIEKH JICPIKABH : TOCTAHOBA
Ka6inery MinictpiB Ykpaiau Bix 04.03.2015 p. Ne83. URL: //
https://zakon.rada.gov.ua/laws/show/83-2015-1 (nara 3BepHEHHS:
03.03.2020).

’ Asiariiini npaBmita Ykpainn «O6ci1yroByBaHHs aepOHAaBi-
rauiiinoro inpopmanieroy»: Haka3 JleprkaBHoT aBialliifHOT ci1yKOH
Vkpainu Big 13.05.2019 p. Ne 582 // https://zakon.rada.gov.ua/
laws/show/z0760-19 (mata 3Beprenus 03.03.2021)

¢ OrapkoB H.B. (pen) Cogsemckas Boennas Dnyurnoneousi:
B 8 Tomax (M. : Boenmsnar, 1978) T 5, 254-255
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BaX BOEHHOTO CTaHy, SKIIO 15l YaCTHHA JHCIOKOBaHA
Ha TEpUTOPIi, Ie BBEIEHO BOEHHHIA CTaH, HE3aJICHKHO
BiJ] TOTO, Jie Cy0’€KT 3M04MHY (PaKTUIHO epedyBaTH-
Me (3a MeXaMH Takoi TepuTopii, y cede BIoma, 9u
HeToIalliK BiJ BiichkoBOI yacTuHM). Came TaKkoro
pIIIEHHS TOTPUMYETHCS CY[I0Ba TIPaKTHKa, 1 BomHo-
BaChKHUM paloHHUM cynoM JloHempkoi obmacTi mii
BilichbKOBOCITykK00BIIs (Ocoba-1) Oy kBamiikoBaHi
3 ypaxyBaHHSIM OCOOJTMBHX YMOB BUYMHEHHS 3a 4. 4
ct. 407 KK, OCKUJIbKM OCTaHHIi CaMOBUILHO 3aJIMILINB
BIICHKOBY YaCTHHY, III0 HA MOMEHT i1 3aJIMIIICHHS JNC-
JIOKYBaJIach Ha TEPUTOPIT, HAOIMKEHOT 10 MICIIEBOCTI
BeJeHHs 00MoBUX il

VY HaBelleHHX BUIAAKax mpobieMu kpaiidikamii
BYMHEHUX BIIICHKOBUX 3JIOUHHIB 3yMOBITIOIOTHCS THM,
10 BifiCEKOBOCITYXOOBIIi, 5IKi 1epe0yBatoTh y Bips-
JOKEHHI, MatOTh IT€BHI 0COOJIMBOCTI Y CBOEMY TIPaBO-
BOMY CTarTyci Ta IOB’s13aHi 13 IIMM CTaTyCOM 000B’S3KH.
CxuragHomni mpu KBaiigikarlii BifCbKOBOTO 3JI0YHHY,
3 ypaxyBaHHSIM 3a3HAueHOI! 00THKYIOU0i 00CTaBUHH,
MOXKYTh BHHUKATH 1 y BUTIAJIKaX, KOJIM BiH OyB y4HHe-
HU# y BIHCHKOBIH YaCTHHI, 0COOOBHU CKIIa/ SIKOT JIMIIIC
MePeIMCIOKOBYETHCS 10 BIMOBIHOT MICIIEBOCTI,
TOIIO.

He no30aBieHe TpyIHOIIIB i BUPINICHHS TUTAH-
Hs 1010 KBati(ikaiii BIAMOBIIHOTO BiHCHKOBOTO
3JI04MHY, SIKa [TOB’s13aHa 13 4acoM J1ii BOEHHOTO CTaHy.
OcoOJHBY CKIIAIHICTh, SIK BUIAETHCS, CTAHOBIIAThH
BHITQ/IKW BUYMHECHHS TPHUBAKOYOTIO BifICHKOBOTO 3JI0-
yiHy. Tak, HarpuKIIa], TPy CaMOBLIIBHOMY 3JIUIICH-
Hi BIICBKOBOI YacTHHU 200 MicIs ciryx0u (ct. 407
KK) BaxiiBe 3Hau€HHS Ma€ 4ac BiJICyTHOCTI BICHKO-
BOCITYXOOBIIS; 1 IIell 9ac Mae HaNidyBaTH MOHAT TPU
nmobwu, ane He OinpIe ogHoro Micsns (4. 1). [1pu Bu-
3HAYEHHI Yacy BiICYyTHOCTI Cy0’€KTa 3JI0YMHY MOXKE
MaTH MiCIIe TIOETHAHHS YaCOBUX MEPIOAIB 13 Pi3HIM
MPaBOBUM 3HA4YEHHSIM. 30KpeMa, 3TiHo 31 cT. 5 3a-
koHY Ne 389-VIII «yka3 [Ipe3umenta Ykpainu mpo
BBEJICHHSI BOEHHOTO cTaHy B YKpaiHi a00 B OKpeMux
il micieBocTAX, 3aTBepkeHni BepxoBHoto Panoro
VYkpainu, oQiliiiHO ONPHUIIOAHIOETHCS Pa3oM i3 3a-
KOHOM WI0J10 3aTBEpKEHH:I Takoro yka3zy [Ipesunen-
Ta YKpaiHu Ta HaOupae YMHHOCTI OJIHOYACHO 3 Ha-
OpaHHSM YMHHOCTI TaKUM 3aKOHOM». CaMOBITBEHO
3aJUILMBIINA BiICBKOBY YacTHHY abo0 MicLe CiIy:kOu

! Bupok BonHoBackkoro pailoHHOro cyny JloHeubkoi

obOmacti, HaOpaB 3akoHHOI cunu 11.02.2019, mpoBamxeH-
Hs Ne 1-x11/221/364/2019 URL: https://reyestr.court.gov.ua/
Review/79101344 (nara 3Bepuenns 03.03.2021).

y MUPHUH 4ac, cy0’€KT, 1i3HaBUIMCH PO MPUUHATTS
IIpesunentom Ykpainu yka3y IIpo BBEJECHHS BOCHHO-
'O CTaHy, BUPILINB TOBEPHYTHUCH 10 CBOET BIHCHKOBOT
YaCcTUHM 1 3pOOMB 11e HACTYITHOTO JHS Iiciisl HaOpaH-
Hs YMHHOCTI BiJMOBiAHNM 3aKkoHOM. ToOTO BiH OyB
CaMOBLIBHO BIJICYTHIH Y BIHCHKOBiil YaCTHHI ITiJT 4ac
BOEHHOTO CTaHY JIAIIE OAWH JeHb i, IK BUAAETHCS,
Horo mii MICTSTh CKJIa 3JI0YMHY, 10 TepeadadeHnit
yumie 9. 1 an 4. 2 ct. 407 KK. ITpu BupimeHHi muTaH-
Hs KBajidikamii 3T0YNHY y HaBEACHOMY MPUKIIAI,
BBaXKaro, 3actocyBaHHs 4. 5 cT. 407 KK Oyzne Henpao-
MIpHUM, OCKUTbKY BUMHEHHS 3JI0YHHY 32 OOTSKYIOUO0T
00CTaBUHU Ma€ HaJiduyBaTH HE MEHIIE MiHIMaJbHO
JIOCTaTHBOTO Yacy (TPhOX Ji0, SKIIO KOHCTUTYTUBHI
o3Haku nependadeni 4. 1 cr. 407 KK, un He mMeHIe
JIECSITH, SIKIIO KOHCTUTYTHBHI O3HAKHU TepeaoadeHi
4, 2 ct. 407 KK). [Iporte, sik BUIAETHCS, HIIIOKW Mae
OyTH kBamidikamis, AKIO cy0’ €KT CAMOBIJIBHO 3a-
JIMILIA€E BIICHKOBY YaCTUHY IIiJ] 4YaC BOEHHOTO CTaHY,
a HACTYITHOTO JHS IIeW CTaH CKaCOBYETHCS, 1y TO-
JTAJTBIIIOMY BiCHKOBOCITY>KOOBEIIb € BiJICYTHIM MiHi-
MaJbHO JIOCTATHIN TEPMiH, O/THAK YK€ B MUPHUHN Yac
91 0COONMBHIA TIEPioal. Y TaKOMY BUTIAAKY BANHEHHS
3II04MHY Oyzie po3IoYaTo 3a OJHUX YMOB, a MPOIO-
BXKEHO Ta 3aKiHYEHO — 3a iHmwuX. [3 mpyroro 60Ky,
HaOyBa€e BXJIIMBOCTI BUCHOBOK, IO Y TPHUBAIOYOMY
3JI0YMHI «KAPAHOCTI MiJIJISTa€e KOJKEH eTall MOCTIHHO-
ro i 6e3MepepBHOTO CIIPUIUHEHHS KO 00’ EKTY»?.
3Ba)karo4H, M0 MIKOAA 00’ €KTY KpUMiHAIBLHO-TIPABO-
BOT OXOPOHU (BCTAHOBIIEHOMY MOPSIIKY HECEHHS Biii-
CBKOBOT CITy>KOM) 3aIo/IisTHa 1 Ha TIOYaTKOBOMY eTarli —
32 YMOB BOEHHOTO CTaHYy, TPaBOMIPHOIO BUIAETHCS
KBai(hiKaIlis BCbOro BUMHEHOTO SK 3aMaxy Ha caMo-
BiJIbHE 3aJIMIIICHHS BIMCHKOBOI YaCTUHH, BANHECHOTO
B YMOBax BO€HHOTO cTany (cT. 15 4. 5 ct. 407 KK).

BucHoBkH. 3acToCcyBaHHS Y 3aKOHI PO KpUMi-
HaJIbHY BIAMOBIAANBHICTh OOTSIKYIOUMX KBaliika-
1[iF0 00CTaBUH 3000B’sI3y€ 110 TX KOHKpeTHU3allii K
y HOpMax, BiacHe, KpuMiHaIbHOTO KOJEKCY, TaK
1 IHIIUX HOPMATUBHUX aKTiB. [Ipu 1IbOMy BOEHHOMY
CTaHy AK 00’ €KTy HOPMAaTUBHOTO PETyJIIOBaHHS, 3a-
rajoM Oyno HaJaHO HAJIEKHY yBary, OfHaK IMeBHI
MOMEHTH TOTPEOYIOTh JESIKOTO YTOUYHEHHs. Takoxk
BHHHKAIOTh TEBHI TPYAHOII y KBamidikarii TpuBa-
FOYMX 3II0YMHIB, BIMHEHUX B YMOBaX BOEHHOTO CTa-
HY, 10 MOKe OyTH NMPEAMETOM CaMOCTIHHOTO HayKO-
BOTO JIOCTIKEHHS.

2 3inyenxo 1. O., Trotrorin B. 1., Oounuuni snouunu: nonsam-
msi, euou, keanigpixayis : monoepagis (PIHH, 2010) 56
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I'izimuyk C. B. Xapakmepucmuxa 3micmy oKpemux 03HaK 60€HHO20 CHIAHY AK 00CMAGUHU,
uio 006madCcy€ 6ion0GioanbHicms 3a GilICbKOBL 3104UHU

Y ecmammi nopywytomoca numanns xeanigikayii 6iticbKoSUX 3104UHIS, U0 UUHIOIOMbCSA 3A YMOE 60EHHO20 CIMAHY
Ak oomsaicylovoi oocmasunu. Ilpasunvre po3yminna smicmy yici 06cmagunu cnpuse 6e3noMuiIKo80Cmi 3aCmocy6anhs
3AKOHY NPO KPUMIHAIbHY 8I0N08I0ANIbHICIb 3d GUUHEHHS 6I0N0BIOHO20 BIICbKOBO2O 3N0YUHY, 30KpeMd, Npu GUPIUEHHT
NUMAHHS NPO NPUSHAUEHHS Oilblt CY80pOI MIpUu nokapanus. Busnaueno, wo 60eHHUL cman Xapakmepuzyemocsa Micyem
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11020 sgedenns (1), niocmasoio esedenns (2), uacom 0ii (3) ma npasosum 3micmom, wo NOOLISIEMbCSL HA OCHOGHL U 00-
damkosi 3ax00u (4). Jocniosxceno smicm maxkux ckaaodo8ux yici 06cmasunu, sk Micye ma yac 66e0eHHs.

Buseneno neeni npobiemui numanHs 3acmocy8aHts HOpm 3aKOHY NPo KPUMIHATbHY 8i0N08i0anbHiCMb, Wo N08 A3aHi
i3 HEeNOGHUM SUSHAYEHHS 3MICTITY «MICYEeB0Ciy AK CKAA0080T 03HAKU 60EHHO20 CINANY, 1 3aNPONOHOSAHO MiCYem 86e0eH-
HSl BOEHHO CMAHY 66AXCAMU SIK MePUmMopii AOMIHICIPAMUGHO-mMepUumopiaIbHUX 0OuHUYb (obracmell, patioris), max
i OKpeMo 63aMux HAcelenux NyHKmMIig, Yacmunu obnacmeri ma pauonie, cmyeu nNeGHoi WUPUHU 83008HC OEPICAGHO20
KOPOOHY uu 2eoepadiuni 06 ekmu, MiCYsi pO3MAULYBAHHS OKPeMUX 00 €KMi6 HAYIOHANbHOL eKOHOMIKU Ma 06 €Kmis, ujo
3a6e3neuyroms HeUmmeOisnbHiCMs HacenenHs. Taxkodc 36epmaemopcsi yeaza Ha 0coonu8ocmi Keanighikayii okpemux mpu-
BAIOYUX BILICLKOBUX 3NOUUHIB, WO NO8 A3AHI i3 IX BUUHEHHAM YNPOO0BIHC YACOBUX NEPIO0i8 i3 PI3HUM NPABOBUM 3HAUEHHM.

3anpononosano nepeznanymu okpemi nOIOMHCEHHs YUHHO20 3AKOHO0ABCMEA MA KOHKPEMU3Y8amu 3Mictn 03HAK 60-
€nnozo cmany. Taxkodc nopyuwieHo NUMAHHA, WO MONCYMb CIAMU NPEOMENOM HAYKOBUX 00CIONCeHb y meopii Kpumi-
HAIbHO20 NPasa.

Kniouosi cnosa: 6ocnnutl cmat, GitiCbKoBI 3104UHU, MPUBAIOYE 3N0YUHU, MICYe 66€0€HHS B0EHHO20 CINAHY.

Tusumuyk C. B. Xapakmepucmuxa codepiyicanus HEKOMOopPbIX NPUHAKOE 60€HHO20 NOJIOHCEHUS
KaK 00cmoamenscmed, Omazuaiouiezo 0meemcmeeHHOCMy 34 60UHCKUE RPECYNIeHUA

B cmamve paccmampugaiomest 60npocel KEAIUGUKAYUY BOUHCKUX NPECIMYNIEHU, COBEPUIACMBIX 8 YCILOGUIX BOCH-
HO20 RONOACEHUSL KAK omsieuaiouie2o oocmosimenscmea. 1lpasuibhoe nonumarnue cooepiicanust 0aHH020 0OCMOIMenIbCmed
cnocobemayem 6e30uubdOUHOCU NPUMEHEHUS 3AKOHA 00 Y20I08HOU OMEEMCMBEHHOCIU 3d COBEPULIEHIUE COOMBEMCMEB)-
10W€e20 BOUHCKO20 NPECMYNIIEHUS, 8 YACIMHOCMU, NPU PEULeHUU 60NPOCA O HAZHAYeHUsL Dolee CIPO20ti MEPbl HAKA3AHUSL.
Onpedeneno, umo 80eHHOe NOJIONHCEHUe XAPAKMepU3yemcs: mecmom e2o 8gedenus (1), ocnosanuem 6gedenus (2), epeme-
Hem Oeticmeusi (3) u npasosvim CoOepICanuem, KOmopoe paz0ensnemcs Ha OCHOGHbLE U OONONHUmeNbHble Mepbl (4). Hc-
CLEO0BAHO COOEPACAHUE MAKUX COCIAGTSIOUUX OAHHO20 0OCMOSIMENbCMEA, KAK MEeCMO U 6PeMsl 66€0€EHUSL.

Yemanoesnenvr nekomopuvie npobnemnvle 60nPOChl NPUMEHEHUs. HOPM 3AKOHA 00 Y20L06HOU OMEEmMCmMEeHHOCMIUL,
KOmopule c6s3anbl ¢ HeNOIHbIM ONPeOeeHUEM COOEPAHCANUS «MECIHOCIUY KAK COCMABIAIOU el NPUSHAKA 60€HHO20 NO-
nodicenust. Tlpeonacaemest mecmom 68e0eHUsl BOCHHO20 NOLONCEHUSL CHUMAMb KAK MEPPUMOPUU AOMUHUCTIPAMUBHO-
MeppumopuUanIbHuiX eOunuy (obnacmet, patioHos), MaxK U OMoOeiIbHO 83AMbIX HACELEeHHbIX NYHKMO08, yacmu obiacmeri
U patioHo8, NONOCHL ONPEOENEHHOU WUPUHBL B00Nb 20CYOAPCMBEHHOU PAHUYbL UL ceocpauuecKkue 00beKmyl, Mecma
HAX0JICOeHUsL OMOENbHBIX 00BEKNMO08 HAYUOHATLHOU IKOHOMUKU U 00BEKMO8, 00eCneuu8asUIUX JHCUZHEOeSIMeNbHOCHLb
Hacenenusi. Taxoice obpawaemcst 6HUMANUe HA OCOOEHHOCIU KEATUDUKAYUL OMOETbHBIX OJIAUUXCS BOUHCKUX NPECT)-
NAEHULl, KOMOopble CEA3AHbL C UX COBEPULEHIEM 8 MeYeHUe BPEMEHHBIX NEPUOO0E C OMAULATOWUMCS NPABOBIM 3HAYECHUEM.

Ipeonooceno nepecmompens HEKOMOPbLE NOLOANCEHUST OCUCMBYIOUe20 3aKOHO0AMEeNbCMEA U KOHKPEMU3UPO8ANtb
cooepoicanue NPu3HaKo8 80EHH020 nonodxcenus. Taxce 3amporymsl 60NPOCHI, MOSYWUe CIManms NPeoMemom HaAyUHbIX
UCCIe008aHUTl 8 MEopUU Y20I08HO20 NPABA.

Knrouesvie crosa: soenroe nonosicenue, 6OUHCKUE NPECHYNLEHUs], OSUUECst NPEeCHYNIeHUsl, MECMO 66€0eHUsI 60€CH-
HO20 NONOANCEHUSL.

Hizimchuk S. V. Characterization of the content of some signs of martial law
as an aggravating circumstance for military crimes

The article examines the issues of qualification of military crimes committed under martial law as an aggravating
circumstance. A correct understanding of the content of this circumstance contributes to the error-free application of the
law on criminal liability for the commission of the corresponding military crime, in particular when deciding on the
appointment of a more severe punishment. It was determined that martial law is characterized by. the place of its
introduction (1), the basis for the introduction (2), the duration of the action (3) and the legal content, which is divided
into basic and additional measures (4). The content of such components of this circumstance as the place and time of
introduction has been investigated.

Some problematic issues of the application of the norms of the law on criminal liability are identified, which are
associated with an incomplete definition of the content of «terrainy as a component of the sign of martial law. It is proposed
that the place of introduction of martial law is to consider the territory of administrative-territorial units (regions, districts),
as well as individual settlements, parts of regions and districts, stripes of a certain width along the state border or
geographical objects, the location of individual objects of the national economy and objects that provided livelihoods of
the population. Attention is also drawn to the peculiarities of qualification of certain continuing military crimes, which
are associated with their commission during time periods with different legal significance.

It was proposed to revise some provisions of the current legislation and to specify the content of the signs of martial
law. It also touches upon issues that can become the subject of scientific research in the theory of criminal law.

Key words: martial law, military crimes, continuing crimes, place of introduction of martial law.
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