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I'EHE3A BITUU3HAHOI'O 3AKOHOJABCTBA
PO KPUMIHAJIBHY BIAINIOBIJAJIBHICTD
3A IEP)KABHY 3PALY

Cepzicecokuii C. K., aciipanT cekTopy
JIOCITJPKEHHS] KPUMIHATBHO-TTPABOBUX
po6seM 0OpPOTHOU 31 3TTOUUHHICTIO
HaykxoBo-10CIiIHOTO 1HCTUTYTY BH-
BUCHHS TTPOOJIEM 3IIOYMHHOCTI IMEHi
akagemika B.B. Crammca HAIIpH
VYkpainu

IMocTaHoBKa mpodJeMu i akTyaabHicTh. JlepkaBHa 3pana, KpH-
MiHaJIbHA BIANOBIaIbHICTh 32 BUMHEHHS sKOI nepenbadena cr. 111
Kpuminansaoro xoxekcy Ykpainu (nani — KK), siBnsie coboro oqu i3
HaWOIBII HeOS3MEUHHNX 3JI0YMHIB TPOTH OCHOB HaIllOHAIHHOT 0e3-
neku Ykpainu. Bumnaku BYMHEHHS [[HOTO 3JI0YHHY 32 YacCiB HE3aIeK-
HOCTI HaIIoi JepKaBH JI0 IMOYaTKy BiCbKOBOI arpecii y 2014 p. manu
MMOOAWHOKUM XapakTep. AJie MPOTITOM OCTAaHHIX 5 POKIB CHUTYyaIis
KapAMHAIBHO 3MIHHMJIACS — 3HAUYHE 3POCTaHHS MOIIUPEHOCTI I[BOTO
3JI0YMHY Ta 3MiHa ICTOPUYHOTO KOHTEKCTY (HallioHaIbHO-BU3BOJIbHA
BiliHa) MOTPeOYyIOTh BiANOBIIHUX 3MiH Yy NMPaBO3acTOCOBHIiH Ta 3aKo-
HOJIABYil IapuHi.

CrarucTHYHUN aHAI3 MaHWX, PO3MIIIEHNX Ha caiTi ['eHepaapHOI
MPOKypaTypHu YKpaiHu Moo 37mo49uHy, nepeaodoadenoro ct. 111 KK «/ep-
JKaBHA 3pajia», mokasye, o y 2013 p. Oys10 00mikoBaHo Jyiniie 1 BUMagoK
BYMHEHHS I[OTO 3JI0UMHY, ToMi K y 2014 p. — 65, y 2015 p. — 80,
y 2016 p. — 126, y 2017 p. — 89, y 2018 poui — 127 [1]. He Bukinukae
CYMHIBY, IO KUJIBKICTh 0¢i0, sKi mijg yac aHekcii Kpumy ta oxymarii
qacTHHU TepuTopiit Jlorenbkoi i JIlyrancekoi oomacTeit 3aificHmm mepe-
Xi7 Ha OiK BOopora Ta 3iHCHIOBANIN 1 TPOJAOBKYIOTh 3MIMCHIOBATH IIi/I-
PHBHY JisUTBHICT IPOTH YKpaiHH, pealibHO € 3HAYHO OLIBIION0. Y 3B’SI3KY
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3 IIM, Ha0yJ10 aKTyaJaIbHOCTI HEOOXIHICTh MOTIIMOICHOTO JIOCIIIKCHHS
KpUMiHAIBbHO BiIMOBIJAJILHOCTI 32 IepKaBHY 3paay B YKpaiHi, BaKiIH-
BOIO CKJIaJIOBOIO SIKOTO € 1CTOPUKO-TIPAaBOBUH aHai3 CTAHOBJICHHS Bi-
TYU3HSIHOTO KPUMIHAIBHOTO 3aKOHO/ABCTBA, sIKE Iependavaso Biamo-
BIJTJILHICTB 3a TaKe JISTHHSA.

Cran pocaimkennsi. [IpobnemMu KpuMiHaJIBHOI BiAIOBIAaIBHOCTI
3a AepKaBHY 3paay B Haylli KpUMIHAJIBHOTO MpaBa JOCHiIKYBaIUCS
TakUMU yueHuMH, sk [. B. Augpycis, O. ®. bantumes, 0. B. baynin,
B. K. I'pumyk, 1. B. 303yns, C. S. Kpaseup, A. B. Kyuepa, B. K. Marsiii-
gyk, B. O. HaBpouskuii, O.C. Cytyna, B. S. Tamiii, M. I. XaBpontok Ta
iH. TyT, ongHak, Tpeba 3a3HaYNTH, III0 OCHOBHA YaCTHHA HAYKOBHX POOIT,
MPUCBSIYCHUX KPUMiHAIBHIN BIINOBIIAIbHOCTI 32 IEpKaBHY 3pajy, Mae
XapakTep HayKOBO-MpaKTHYHOro komeHTyBaHHs cT. 111 KK Ykpainu a6o
sBJIsIE COOOI0 BITHOCHO HEBEJIMKY YaCTUHY JIOCHTIJKEHb, IPUCBIYCHUX
BHBUYCHHIO O1TBLI 3arajbHUX MUTaHb, 800 HOCUTH (hparMEeHTapHHUN Xa-
paxTep y Mekax HaB4aJbHOI JiTeparypu. Tak camo oOMeXeHui Xxapak-
TEp MalTh HEYUCIICHHI JIOCIJKCHHSI KPUMIHAJILHOI BiJIMOBIIadbHOCTI
3a Jlep)KaBHy 3pany B ictopuyHomy acrekri. B. K. Martsiituyk [2], 30-
Kpema, TOCTIJUKYIOYH 1CTOPit0 PO3BUTKY KPUMiHAJILHOTO 3aKOHO/IABCTBA
CTOCOBHO 3JI0YMHIB IPOTH OCHOB HaIllOHAJIbHO1 O€3MeKH, TOPKHYBCS i
icTOpii KpUMiHAI3aIi1 AisHb, [0 Bi/IMOBIAI0Th Cy4aCHOMY PO3YMiHHIO
neprkaBHoi 3paau. [nmi Buewi (B. B. Spemenko, A. O. I'ypouk, €.11. bpos-
uuHOBa, T. B. BpoHChKa) B aCNEKTi IbOTO MUTAHHS TOCIIKYBaH JIUIIIE
OKpeMi JiKepesia BITYU3HSIHOTO ITpaBa a00 00OMEeXeHi iCTOpUYHI Iepioau
(yHKIIOHYBaHHS BITYM3HAHOI IPABOBOI CUCTEMHU.

Mera i 3aBganHs crarTi. JlocaimpkeHHs icTOpil BHHUKHEHHS Ta
PO3BUTKY B Yaci MPaBOBHX SBHIL A€ MOXJINUBICTb, HE 3yNUHSIIOYHCH
y PYCi Bii MHHYJIOTO IO CHOTOJICHHS JIUIIC Ha CYy4YacHOMY CTaHi pedet,
CIIPOTHO3YBaTH OOTPYHTOBAaHI CY/KCHHsI OO0 ICHYBaHHS TaKHX a0o0
MOMIOHUX SBULI y MAaHOyTHHOMY. YSIBISE€THCS, 110 BUBYCHHS FeHE3U
KpUMiHAJIBbHOI BiAMIOBIIANBHOCTI 3a JIepXKaBHY 3paay B icTOpii BITUM3-
HSTHOTO KPUMIHAJIBHOTO TpaBa CHPUSATHME KPAIlOMy PO3YMiHHIO LIOTO
MPaBOBOTO (hEHOMEHY, JO3BOJIHTH SIK BUKOPHCTATH TIO3UTHUBHUHN JTOCBI]T
MUHYJIOTO, TaK i 3a1100ir TH MOBTOPEHHIO XMOHKX PIllICHb, a IHKOJIH 1 ra-
HEOHUX 3JI0BKHBaHB, 10 MaJIM MiCII€ B iCTOpIi HAIIOT KpaiHU MPH BCTa-
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HOBJICHHI1 Ta 3aCTOCYBaHH1 KPUMiHAJIBHOI BIIOBIaIbHOCTI 32 JepKaB-
HY 3pajy.

BukJanenHs o0cHOBHOT0 MaTepiaJjy. 3araJlbHOBU3HAHO, IO MEp-
HIOI0 MUCHMOBOIO IIaM ’ITKOIO T ICTOPUYHUM JKEPETIOM CTapOpyChKO-
ro nipaBa € Pycoka [IpaBaa. JlocniqHUKN MPOAOBKYIOTH JUCKYCIO IIOA0
yacy ii ctBopenHs (B Mexkax XI—XII cromite). Ha nymxy B. Slpemenka,
BOHA PENPE3CHTYE CHUCTEMY CYCHIUJIbHUX 1 MPaBOBUX YSIBJICHb HAPOAY
Kuiscbkoi Pyci. [3, c. 185]. IIpu upomy, Ha HOTO TyMKY, T€ IO <CKOAHA
crarts “IlpaBan pycekoi” He (hiKCye HasBHOCTI TAKMX aHTHICPKABHHUX
3JI0YMHIB, SIK 3paja, 3HeBara Benuyi Pyci Ta 1 KHs35» MOSACHIOETHCS
THUM, TI0 TOJITUYHI OOCTaBUHH B JIepkKaBi He MOTpeOyBai, OYEBHTHO,
3aXO0[iB JUIsl JOTPUMAaHHS IPOMAJSTHUHOM BiAMOBIIHOTO CTaBICHHS
10 AepxkaBu». B. SIpeMeHKO BBaxKae€, MO «TYT, OUEBUIHO, HAJIC)KUTh
PO3PI3HITH ABa MOMEHTH: 3 OHOTO OOKY, HE OyIJIO MPELeeHTiB BOPO-
JKOTO CTaBJICHHS TPOMaJISIHUHA JI0 ACPKaBH 1 KHS34, a 3 APyroro OOKy,
BIYEBHH yKJIa] JO3BOJISIB rpoMasiHaM Pyci BisibHE cTaBIeHHS JO KHS-
351, SIK BUpa3HUKA HAPOJIHOI BOJ, 1 HEraTUBHE CTaBJICHHS 10 BOJIOAAPS,
OUEBHUHO, HE BBAXKAJIOCS TaKUM, L0 3aCIyrOBYy€ HA MOKAapaHHS»
[3, c. 185].

I3 3anemagom Ta momanemmM po3nanoM KuiBcbkoi Pyci mpaBosa
pernaMeHTalis CychiJbHUX BIIHOCHH HA YaCTHUHI CY4acHUX yKpaiH-
CBKHX 3eMelib, sKi B XIV—XVI cTomiTrsax Bxoauu 10 ckiany Bemuko-
ro kHs3iBcTBa JIuToBChKOTO, PychKkoro Ta JXKemaiitiiicbkoro, 3aiiicHIO-
Bajacst CtaTyTaMu ToroyacHoro mpasa. Lli 3Boan 3aKOHIB Majiil TpH
OCHOBHI penakuii — 1529, 15661 1588 pp., Bigomi sk Ctarytu Benuko-
ro kHs3iBcTBa JIuToBehkoro (JInToBebki craryTn). Baskinso, o ogHuM
i3 JUKepell X CTaTyTiB TOCHITHUKU CIPaBEATUBO BBAKAIOTh PychKy
IIpasny.

[IpuponHbo, 1110 3MiHH COLiaTBHO-TIONITHYHOIT CUTYyallii 00yMOBHIIH
3MiHHM B KpUMiHaJIbHOMY MpaBi: JIuToBCchkuit cTaryT 1566 poky maB
KiJibKa cTareil (ApTUKYIIB), IKi (POPMYITIOIOTH CIEMEHTH CKIIaay 3710-
YHHY, TOMI0HI 0 Cy4acHOTO PO3yMiHHSI Jiep>KaBHOT 3paiu.

Tak, B Aptuxyni 3 «O oOpakeHbe MaecTary rocroapcKoroy»
(«ITpo 0Opazy KHs>KOI TiAHOCTI») BCTAHOBIIOBAIACS KpUMiHAIbHA Ka-
paHicTh 3a iHGOpPMAaLiiiHi 3HOCHHH 3 BOPOTOM («3b HEMPisTEIMH
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nopo3yM bube MDib, TMCTHI 10 HUXB 200 TOCIIBI TPOTUB HamMb [ocmo-
napto u Peust [Tocnonuroe abo ocTeperarousl cliairby), HaJaHHs JOTO-
MOTH BOPOTOBi («TBIMB HEMpiATEIEeMb SAKYI0)Kb KOJIBBEKD IOMOUYb
JIaBaIb, XOTs OBl TEKb 3aMOKB HAIIb HETIPISITEIEBH MOJIANTB; XTO OBI TEXKb
JIIOJIM HENPBISTENbCKie Bb TaHCTBO Hamle Bennkoe Kuszcto JInToBCcKoe
3paJUIuBe NpUBENBY) [4, c. 16].

B Aptukyni 6 Oyna BcTaHOBJICHa KpUMiHANbHA BiMOBIAaIbHICTD
3a mepexij Ha OiK BOpora: «XToObI KOJIbBEKH Ch MOJIaHHBIXDb HALIHXb
Cbh MAHCTBA HAILIOTO YTEKb 10 3¢MJTU HETIPISITENbCKOE YMBICTIOMb 31IbIMb
Ha 3paay Ky mkoab Hams [ocnogapro u Peust [Tocnonuroii» [4, c. 18].

[TokapaHHSM 32 BUILEBUKIACHI 3T04MHU B JINTOBCHKUX CTaTyTax
Oyna cMepTHa Kapa Ta IOpUANYHA CMEPTh — BUHHHUN «YECTh TPATUTHY,
TOOTO M030aBIAETHCA TPOMAJIHCHKUX MPaB, BTpadae IOPUANIHY
Cy0’€KTHICTb.

[Tpu npomy JINTOBCHKI cTaryTH nepeadadaiy He JHIIe IHANBIAyalb-
HY BIAMOBIJAJIbHICTh 3paJIHUKA, a 1 BiJIOBIJANBHICTh YICHIB POJMHU.
Tak, fioro apyxuHa Ta AiTH MiAasTamd KoHgickanii MaiiHa (BChoro abo
YaCTHUHHM) «3pajibl ADTH CHIHOBE 32 TAKOBBIH BBICTYIIOKH OTIIa CBOETO
0e3eHbIMU OyIyTbh, @ UM DHBSI TOTO 3pajlbl OTUYBI3HBIC BBICTYKOHBIE
KOTOPBIMb KOJIbBEKD 00bIYaeMb HAOBITHIE MUMO JIBTH U OJIM3Kie HA HACH
Tocniopapst mpUXOISTHY.

Aptuxyn 11, ae yTo4HIOIOThCS BUH Ta (POPMU MOKAPaHb IS YWICHIB
POIMHU 3pajHHKA, IPSMO BKa3ye Ha Bopora JIMTOBCHKOI nepikaBu:
«OTelb OTh N DTel yTeKb 10 3eMIIM HENpisTeNs Hamero MoCKOBCKOTOY
[4, c. 20].

JIutoBebKi cTaTyTH Oyn OCHOBHUM 30ipHUKOM TpaBa Ha TEPUTOPi-
X cy4acHOi Ykpaini 1o cepenunn XIX ct., cTamy JKepenoM MOCKOB-
cekoro «CobopHoro ynoxeHHs» 1649 p. Ta «IIpas, 3a SIKHMH CYJUTHCS
Majopociiicekuit Hapoa». Ha teputopii KuiBcskoi, [loginscpkoi Ta
Bonuncbkoi rybepHiit unHHICTh JINTOBCHKOTO CTAaTyTY OYyII0 MPUIMHEHO
B 1840 poui. VY JliBoGepexHiit Ykpaini B 1843 p. iioro Oysno 3aMiHEHO
3Boz10M 3akoHiB Pociiicekoi immepii. [5, c. 835].

Y XVII — XVIII cromitrsix y nepiox ['eTbMaHIIMHN — HAI[IOHAIEHOTO
JIep>KaBHOTO YTBOPEHHSI HAa TEPUTOPIi cyyacHOi Ykpainu He OyJo cTBope-
HO BJIaCHOTO KOAM(IKOBAHOTO KPUMIHANBLHOTO 3aKoHy. B mepiiii momo-
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BuHi XVIII ct. 6yna peanizoBana cripoda xoaudikamii icHyto4oi Ha TOH
Yac CyA0BO1 MPAKTUKH IIJIIXOM CTBOPEHHS B 1743 p. IpoeKTy HOpMaTHB-
Horo akTa «[IpaBa, 3a SIKUIMHU CYTUTHCSI MaIOPOCIHCHKHIA HAPOI».

Xoua BKazaHMii 30ipHUK MpaBa He OyB o(iniiHO NPUHHATHM, BiH
CTaHOBUTH 3HAYHMI 1HTEpEC B ICTOPIi CTAHOBIEHHS BITYU3HSIHOTO 3a-
KOHOZAABCTBA, Y TOMY YHCII i JJIsl HAIIOTO AOCHipkeHHs. Tak, B ApTu-
Ky «O TpecTymIeHNsIX MPOTHB MaecTara rocyapeBay repeadadanacs
KpUMMiHaJIbHa BiJIMIOBialbHICTh 3a Mepeaady BOPOroBi BimoMocTel
HIISIXOM JIMCTYBaHHSI 00 MOCHIBHUM 3 METOIO CIPUSIHHS HEeTIpHsTEIe-
Bi Ta 3aBmaHHs mwkoau [ocynapesi abo iHTepecam aepxkaBu. Takox
KpUMiHaJlbHO-KapaHoto Oyna 3paga y Gopmi BTeul «u3 rocynapcTsa
B HEMIPHUATENBCKYIO 36MJII0 — YTOOBI ClIeJIaTh U3MEHY M Bpell TOCYAapIo
Y TOCYIapCTBY».

3a BUMHEHHS 3J04YMHY 3paJHUK KapaBcsi CMEPTHOIO Kapolo uepe3
4YeTBEPTYBaHHs Ha Micli cTparu. g 3pagHuKa, KU 3HAXOIUBCS
3a Me)KaMu AePKaBH, repedoadanacs CAMBOIIYHA CMEPTHA Kapa IILISIX0M
iMiTaIlii cTpaTu Ha MUOCHUI HOTo 00pa3y.

Sk i B JIMTOBCBHKHX CTaTyTaX, KpUMiHAIbHIN BIIIOBIAaILHOCTI MiJI-
JSIraiy poaudi 3pagHuKa. SIKIO BOHM HE MOBIIOMUIIM PO BUMHEHHS
37I0YHMHY, BOHH MiJJISTal CMEPTHIN Kapi.

Hogenoto «IlpaB, 3a sSIKUMU CyIUTBCS MaJOPOCIMCHKUN HApOI»,
CTaJI0 BCTAHOBJICHHS CIeLiajbHUX M1JICTaB 3BIIbHEHHS BiJl KpUMiHAIIb-
HOI BiINOBiJabHOCTI 32 3pany (1. 2 apT. 4). 30KpeMa, 3BUTbHUTH MOTIIN
JIMILIIE TOTO 3JI0YMHIL, SIKUI: 1) «caM B YKCIIe M3MEHHUKOB OBbLIDY; 2) «IIpe-
/1€ UCTIOTHEHHS CBOETO 3JI0T0 HaMEPEHHs» PO3KasiBCS; 3) «O 37I0M
YMBIIUICHUH B HAAJICKAIIIUM MECTE BEpHO JI0HEC» [6, c. 47].

Ha nymKy Aesikux IOCHiJHHKIB, 13 TOIIMPEHHSIM Ha YKPaiHChKUX
3eMJIsiX «3BoAY 3aKoHIB Pocilickkoi iMmepii» «po3BUTOK YKpaiHCHKOT
HalllOHAJILHOT MPaBOTBOPUOCTI MPU3YMHHUBCS [7, ¢. 33]. Pa3om i3 Tum
HE MOYKHA 3aTiepevyBaTy POrpecUBHOCTI KoAU]iKallii KpUMiHAIBHOTO
3aKOHOJABCTBA B POCIHCHKOMY « YJIOKEHHI PO MOKapaHHs KPUMiHAb-
Hi Ta BUMPaBHI», 3aTBEpAKEHOMY B ceprHi 1845 p.

B ykazanoMy KpHMiHaJbHOMY 3aKOHI 3aKOHO/ABEIb HA BUCOKOMY
PiBHI FOpUANYHOT TEXHIKM BCTAHOBIIIOE TA CUCTEMATH3y€ KPHUMiHAIBHY
KapaHiCTh AepKaBHOI 3paJy Ta BiAMOBIJAILHOCTI 3a Hel.
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Tak, y po3nini Il «I1po 3mounnu nepkasHi» B rasi Il «IIpo OyHT
MPOTH BJIaJIM BEPXOBHOI 1 MPO JepiKaBHY 3paay» po3ramosane Bimmi-
nenns 11 («IIpo nepxkaBHy 3pany i 3JI04MHU POTH HAPOAHOTO TIPaBay),
sIKe TIOYMHAETHCS 31 CT. 275, e BU3HAYAETHCS, IO ACP>KaBHOIO 3pajI0i0
BU3HAETHCS:

«1) Korna kTo-1100 yMBICTHT PEAaTh TOCYIapCTBO WK KaKyHO-JIH-
00 yacTb OHOTO JIPYrOMY TOCYJapIO MU IPABUTEILCTBY;

2) Koraa nmonnanHblil poccuiickuii Oyaet Bo30yKIaTh KaKyr-1100
WHOCTPaHHYIO JIep>KaBy K BOMHE MM WHBIM HENPUS3HECHHBIM JACHCTBH-
siM IpoTHB Poccuu, nit ¢ TeM ske HaMepeHNeM COOOILUT roCyIapCTBEHHbIC
TallHBI HHOCTPAHHOMY MPaBUTEILCTBY;

3) Korna oH Bo Bpemst BOMHBI OyAeT crmocoOCTBOBATh WM O1aro-
MPUSTCTBOBATH HEMPHATEIIO B BOCHHBIX MIIM APYTUX BPaKAEOHBIX
MPOTHB OTE€UYECTBA WK IIPOTHUB COIO3HUKOB Poccuu aericTBusx. .. (pop-
MaM CIPHSIHHS B TEKCT1 CTATTI MPUCBSIYCHO MOHA CTOPIHKY JPyKOBa-
HOTO TEKCTY — aBT.);

4) Korna nuniuomMaTniecKuii WM HHOM YMHOBHUK, YIIOTHOMOYCHHBIH
Ha 3aKJII0YCHUE TPaKTaTa ¢ MHOCTPAHHOH AepKaBOH, ymoTpeOuT
C YMBICJIOM CHE JOBEpHE B SIBHBIN Bpe/ AJISl OTEUECTBa. . .|

5) Korna numniaoMaTH4ecKUid WJIM MHOW YMHOBHHK, UM BOOOIIE
noaganblii Poccuu, MOXUTHT WK C YMBICIIOM UCTPEOUTD WIIH IOBPEAUTH
Kakoro Obl TO HH OBUIO PO/a aKThI MM JOKYMEHTBI, JOJKEHCTBYIOIINE
CITY’KHTb JI0Ka3aTeIbCTBOM IIPaB €51 Ha YT0-JIM00 TpeOyeMoe OT AePKaBbI
WHOCTPaHHOH, WJIM Ha 00OPOT HHOCTPAHHOIO JIep:KaBoro oT Poccum»
[8, c. 105-107].

3a nepkaBHY 3pany CT. 276 «YIOKeHisn» BCTAaHOBIIOBAJIOCS MOKa-
paHHA Y BHJI 11030aBJICHHS BCIiX MPaB CTaHy Ta CMEpPTHOI Kapu. Kpim
TOrO, CT. 277 3a AepKaBHY 3paay BCTAHOBIIOBAJIOCS JIOJATKOBE MOKa-
paHHs — KOH(]iCKalis BChOTO POJOBOTO Ta HA0yTOro BUHHUM MaiHa
[8, c. 107].

opiBasiHO 31 30ipHIKOM «IIpaBa, 3a SIKUMH CyTUTBCS MaTTOPOCIHCHKHUIA
Hapomy, B « YIIOKeHi» 3akoHO/IaBelb He epeadadae crelialbHuX BUIIIB
3BUTLHEHHS B1Jl KpUMIHAJILHOT BIJIMOBIAJIHOCTI 32 JCPIKaBHY 3paTy.

VY 1903 poui Habyno unHHOCTI «KpuMiHaIbHE YIOKEHHS», TOJIOBHA
BiZIMIHHICTB SIKOTO BiJ] « YIO)KEHis TPO MOKapaHHs...» 1885 p. monsrana,
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Ha TYMKY JOCTITHUKIB, «y BEJUKIN KITBKOCTI 03HAK, SIKI XapaKTePH3YIOTh
3JIOYWHH, 1110 BXOAWIH J0 Kareropii “mepkaBHux’» [9, c. 55]. Kpumi-
HaJIbHA Bi/AMOBINANBHICT 3a ACpKaBHY 3paly BH3Hadajacs y riasi [V
«IIpo nepxapny 3paay» (crarti 108—120). 30kpema, 10 BAMHEHHS JIep-
YKaBHOT 3paJiv BITHOCUIIU: MIepexif Ha OiK Bopora, IMHUI'YHCTBO, HaJaH-
HS IHO3EMHIH JIeprKaBi JOMIOMOTH Y MIPOBEICHH] MiAPUBHOT TiSUTBHOCTI.
Tak, 1ep>KaBHOIO 3pai0l0 BU3HABAJIHCS:

1) obinsHKa HEAPYTOBI MEpe/ MOYaTKOM OTOJIOIICHHS BIMHU MO0
ce0e Ta IHIUX y COPUSHHI 1HO3EMHIH JepiKaBi 100 3/TIMCHEHHS 3710~
yuHHUX Jid npotu Pocii (4. 2 ct. 110);

2) cBiioMe BUTOTOBIICHHSI, 3/1a4a a00 MpHuioM 3aco0iB, HEMTPUAATHUX
JI0 Haray Ha BOPOTa YM 3aXUCTy BiJ HHOTO (cT. 114);

3) mocraBKy abo mpuiiom [uis Airo4oi apmii, oty abo mikapHi 3a-
BiJIOMO IIKIAJIMBHUX JJIS1 3M0POB’sl a00 HEMPHUIATHUX AJI BXKUBAHHS
npeaMeTiB mocradanHs (ct. 115);

4) mianucaHHs 10TOBOPY yrnoBHOBaXkeHUM Pocii 3 iHo3eMHOI0 Aep-
JKaBOIO 3aBiZIoMo Ha 1mkoay BituusHi (cT. 116)

BumeBuknanene 103Bosisie 3p0OUTH BUCHOBOK, III0 3MiHH, SIKi Biji-
OyBajiHCs y KpUMiHAJIbHOMY 3aKOHI PO Jep KaBHY 3paay, 3HAYHOIO
Mipoto (MOXKIIMBO, HABITh BU3HAYATIBHOI0) 3yMOBIIOBAJIMCS MO THYHH-
MU XapaKTePUCTUKAMHU JIep:KaBH, Oe3MeKy Kol BiH OyB MOKIMKaHUN
OXOPOHSTH. 3PO3yMLIIO, IO PEBOIFOIIMHIIA COIIATEHO-TIONIITHYHHHN 371aM,
1o BinOyBcs B mepuriit uBepti XX cropiuysi, HE Mir HE 3HAWTH CBOTO
BiOOpakeHHsI B 3MiHaX KPUMiHAJILHOTO 3aKOHY PO JACpKaBHY 3pany.
TyT yxe Bce MiAMOPsAKOBYBAIOCS MOJITUYHIN TOUIIBHOCTI.

HeoOxinHo 3a3HauuTH, II0 BCI KpUMiHAIBHI KOAEKCH YKpaiHCHKOT
pansHCbKo1 comianmicTuynoi pecnyomiku (1922, 1927 31 3minamu 1934,
1961 p.) He Oynu, BIacHe, BITYM3HIHUMHY 3aKOHaMH. BoHM yKitananucs
3TiJTHO 13 MUPKYJISIpaMH COIO3HOI Bl 3 MOCKBH, KOIIIOKOYH Y CBOIN
abcomroTHIN OLMBbIIOCTI HOpMH KpUMiHanbHOTO Kojekey PCOCP.

[epmmii kpuminansauii Konexe Y PCP OyB 3arBepmkenuii Beeykpa-
{HCHKMM IIEHTPaJIbHUM BUKOHABYUM KOMITETOM Y M. XapKoBi 23 ceprHs
1922 p. Ta BBeAeHui y nito 3 15 BepecHs 1922 p.

VY upomy Kogekci (cT. 57), 5K 1 B IBOX HACTYNHUX, OYyJI0 BBEJCHO T10-
HATTS] «KOHTPPEBOIOLIHHOTO 3I0YUHY»: «Oyab-aKi 1ii, cipsMoBaHi
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Ha TOBAJICHHS 3aBOHOBAHOI MPOJIETAPCHKOI0 PEBOMIOLIEIO BIa i pOOiT-
HUYO-CEJITHCHKHUX pajl Ta icHyrouoro Ha migcraBi Koncrurymii V.C. P. P.
PoGitHr40-CenstHcbKoTO Ypsy, a TakoX Iii, CIPSMOBaHI Ha JIOTIOMOTY
Till YaCTUHI MIKHAPOIHOT OypiKyasii, sika He BU3HAE PIBHOIPAB sl KOMY-
HICTHYHOI CHCTEMH BIIACHOCTI, 1110 IJie Ha 3MiHY KalliTaji3My, Iparae 1o ii
MOBAJICHHS LIUISIXOM iHTEpBEHLIT a00 O10Ka 11, MITIOHaXKY, piHaHCYBaHHS
mpecH i T.11. 3acobammy» [10, ¢. 20-21]. Takum unHOM, i1€i KI1acoBoi 60-
pOTHOM 3HAXOMWIIM BTUIEHHS B HOPMaxX KpUMIHAJIBHOTO TipaBa. Bimomo,
10 B TIOJIAJIBILIOMY ITHUPOKE TIYMa4eHHsI KOHTPPEBOIIOLIHHOTO 3II0YNHY
B yMOBax Jii (1o KiHs 50-X p. MHHYJIOTO CTOPiYYst) MPABOBOTO iHCTUTY-
Ty aHaJIOTii CTBOPWIIO MiATPYHTS JJIST MACOBUX PEIPeciid.

VY maBi | «/lepkaBHi 37T0YHHID HOPMH PO BiAMOBIJATBHICTH CaMe
3a JiepaBHy 3paay He Oyno. Pasom i3 TuMm y 1i#f miaBi y po3aini
1 «IIpo KOHTPPEBOIIOLIHHI 37TOUMHIY» MiCTHIIACA CT. 59, sIKa BCTAHOBIIIO-
BaJla KpUMIHAJIbHY KapaHICTh «3HOCUH 3 1HO3€MHUMH JepKaBaMu abo
iX OKpeMUMH IPEICTaBHUKAMH 3 METOI CXWJIEHHS iX 10 30poiHOro
BTpy4aHHs B cripaBu PecryOuiku, orononieHHs iii BiliHH a00 oprasizarii
BiICBKOBOI €KCIEAMIi, TAK CaMO SIK CIIPUSHHS 1HO3EMHUM JeprKaBaM
yoKe TICJIsl OTOJIONICHHS iM BiffHM a00 MOCWIIKH €KCIIEHIIIT, Y YOMY IIe
cripustHHS He BUsABuiocs» [ 10, c. 21]. 3a Bka3aHi Iii yCTaHOBITIOBAJIACS
BHII[Aa Mipa MOKapaHHs («3aX0/1y COIiaabHOI 00OPOHM») — PO3CTPLI 13
KOH(iCKaIli€r0 BChOTO MaifHa, a00 3a oM’ SIKIITYFOYHX 00CTaBHH NIEPe/l-
Oauanocst 3HWKEHH ITOKapaHHs 0 I030aBJICHHS BOJII HA CTPOK HE HIK-
4e 11’ SITH POKIB 13 CYBOPOIO 130JIAITI€I0 1 KOH(ICKAIli€l0 BCHOTO MaifHa.

Kpim toro, y ct. 60 3a y4yacTb B Oprasizailii, sika Jii€ 3 METOIO BUH-
HEHHS 3JI0YMHIB, 03HaueHUX y cTartsax S8—59 Kpuminaneaoro Konekcy,
Oynu BCTaHOBJICHI NOKapaHHs, nepenodadeni u. 1 i4. 2 ct. 58 (4. 1 — ana-
JoriyHa CT. 59, 4. 2 — «1py BCTAHOBJIEHHI CY/IOM HEMOiH(POPMOBAHOCTI
YYacHHUKa B KIHIIEBHX IUJISX BU3HAYEHOTO B IIii CTATTI 31I0YMHY, Y4acTh
B HBOMY KapaeThCs — MO30aBJICHHSM BOJIi HA TEPMiH HE HIKYE TPHOX
poki» [10, c. 22]).

VY mortomy 1927 p. LlenTpanbanii BukonaBuuii komiter CPCP 3a-
TBEPJUB «JIJIsl BKITIOUCHHS 710 KpUMIHAIBHUX KOJICKCIB COIO3HUX pec-
nyOuik» «[lonoxeHHs Ipo 37I0YMHH IeprKaBHI (KOHTPPEBOIOLiIHI Ta
ocobnuBo 1 Cotozy PCP HeOe3neuni 37104MHU TPOTH MOPSIIKY YIIPaB-
JIIHHS)».
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Ha Bukonanns «Bka3iBku LienTpy» B uepBHi 1927 p. Llenrpansuuii
BruKoHaBumii komiTeT YPCP 3arBepnuB HOBHIT KpuMiHanpHHIA KONEKC,
y sSIKOMY, 30KpemMa, mraBa i OcoOnmBoi yacTuHN Oyiia cKoIifioBaHa 3
Kpuminanbraoro konexcy PCOCP, 3 pizHuliero e B Hymepariii crarei.

Crarti 59 KK YPCP 1922 poky Bignosiganu ct. 54° i ct. 54* KK
YCPP 1927 p. Octanni nependavanyu KapaHicTh 32 3HOCHHH 13 KOHTP-
PEBOJIIOLIITHOIO METOIO 3 IHO3EMHHUMHU Jep)KaBaMHM Ta IX IPEACTaBHUKA-
MM, TaK 1 3a CIIPUSHHS Ta JIONIOMOTY JIEpKaBi, SIKa 3HAXOUTHCS B CTaHI
Biiinu i3 CPCP, abo mixxaaponHiit Oypikyasii, a TAKOX TpyHaM i oprati-
3alisMH, Hel0 opradizoBanuMu st 6oporsou 3 CPCP. YacTtkoBo Oynu
BUKJIIOUEHI, 9acTKOBO 3aMiHeHi cTartamu 54" i 544 mosoro KK crapi
ctarti 61, 62 1 68, sSiKi BCTAHOBJIFOBAJIM KAPaHICTh Y4acTi B PI3HOIO POAY
opraHizalisix KOHTppeBoJoLiiHOrO Xapakrepy [11, c. 37].

CTOCOBHO BUHHUX y BUYMHEHHI JisiHb, 3a3HAYCHUX 1 3a3HAYCHHUX
CTaTTSX, 3aCTOCOBYBAJIMCS TaKi 3aCO0H COIiaTbHOI 0OOPOHM: Billla Mipa —
«pO3CTPLT 00 OTOJIOMICHHST BOPOTOM TPY/AIINX, 13 KOH(DICKAIIE€I0 Ta
1o30aBJICHHSIM TPOMAaJTHCTBA COIO3HOT pecmyOIIiKi 1 THM CaMUM TPo-
mansHcTBa Coro3y PCP ta Burnanssm 3a mexi Coro3y PCP nazasxnm,
3 IOIYILEHHSM IIPY [TOM’SIKIITYBaJIbHUX 00CTaBUHAX TIOHMKEHHS 10 10-
30aBJICHHS BOJII 3 CYBOPOIO 130JIALIIEI0 HA TEPMIH HE HI)KYE TPHOX POKIB,
13 KOH(ICKaIli€r0 BChOTO a00 YacTUHU MakiHay. [12, c. 64].

Cra0inizamis KOMyHICTHYHOTO PEXUMY, JOCSATHYTA, 30KpeMa, 4epe3
YIOKOPEHHS YKPaiHChKOro Hapony nuisixoM reHouuny 1932-1933 pp.,
CTBOPMJIA YMOBU Ul HOBOT'O HACTYILy Ha «KOHTPPEBOJIIOLIIO», a (hak-
TUYHO — HA THX XTO MIT, HaBiTh MOTEHIIHHO, BUSBUTH CIIPOTUB TOTAJi-
TapHOMY JIep)KaBHOMY JIaJy.

Tax, na Bukonanus [locranosu HBK CPCP «IIpo nonoBHeHHS nO-
JIOXKEHHS TIPO 37I0OYNHU JEP>KaBHI. .. CTaTTSIMU PO 3pany barbkiBmHi»
Bix 8 uepBHs 1934 p., [locranosoro LIBK PHK YCPP Bin 20 nunus
1934 p. no KK YCPP Oynu BBeneni crarti 54'a (3paga 0aTbKiBIIMHI,
T0OTO Aii, BurtHeH1 rpoMaissnamu CPCP nHa mrkomy BiHCHKOBOI MOTYT-
Hocti CPCP, #ioro nepskaBHiii He3aIeKHOCTI a00 HEIOTOPKAHHOCTI HOoro
TEpUTOPIi, SK-OT: MINUTYHCTBO, BUJa4a BiliCbKOBOi ab0 JiepKaBHOI Ta-
€MHHUIII, epexia Ha Oik Bopora, BTeda abo mepeiT 3a KopjaoH); 5416 (ti
K 37I0YMHH, BYMHEHI BIHCHKOBOCTYKOOBISIMH); 54'B (PO BIAMOBI1aTb-
HICTh WIEHIB POAWMH «3PAJHUKIBY, IKi HABITh HE 3HAIU PO 3paidy, [0
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cranacs abo mana crarucs); 54'r (Ipo BiANOBINANBHICTh 32 HEJTOHE-
CEHHs TPO 3pany, U0 TOTyeThCs abo cranacs). 3a MepIIMMHU JIBOMa
crartsivu (1a 1 10) mependadaBcst «BHIIUHA 3aXiJ] COIIABEHOT 000POHIY —
po3cTpin i3 koH(pickallier MaliHa, 3amina sikoro Ha 10 pokiB 1mo30aBieH-
H1 BOJTi OyJia MOMKIIMBA JIMILIE 32 CT. | 1 JIMI1Ie 38 HassBHOCTI ITOM ’SIKIITYFOUHX
obcraBuH [13, c. 19].

Crarreto 54! nependauanocs, o 3a BCAKY OpraHi3alliiHy Jisuib-
HICTb, CKEpOBaHy Ha MIATOTYBaHHS a00 BUMHEHHS AisiHb, Iepe10aueHIX
y po3aini i OcobnuBoi yacTrHU «KOHTpPEBOTIONIHI 3I0YMHI», & TAKOXK
3a y4acTh B Opraisauii, yTBOpeHid Ui MiAroTyBaHHs a00 BUMHEHHS
OZIHOTO 31 3JI0YMHIB, MepeAdayYeHNnX Y OMY PO3/illi, 32CTOCOBYIOThCS
3aXOJIM COIiaIbHOT 00OPOHU, 3a3HAYCHI Y BIIMOBIAHUX CTATTSAX I[LOTO
po3niny [13, c. 22].

[Tig wac [pyroi cBiTOBOi BiliHU y «3pafi» B MacOBOMY MOPSAKY
3BHHYBa4yBaJu BiHCHKOBOCTYKOOBLIB, SIKi MOTPANWIN B TIOJOH, 1 M-
BiJIbHE HACEJICHHs, BUBE3CHE 3a KOPAOH. SIK «3pasa» KBaidikyBamacs
y4acTb y HalllOHAIbHOMY OMOpi PalsHCBKOMY PEKUMOBI, HE3aJICKHO
BiJl HASIBHOCTI 3B SI3KiB 13 3apyOikHIMU KpaiHaMu. Tak, 7 ceprst 1944 p.
noctranoBoto BepxosHoro Cyny CPCP «Ilpo kBamigikamito 3104uHIB
YIICHIB aHTHPATHCHKO1 opranizauii “OYH”» yuacHUKIB caMOCTIHHUIIb-
KOTO PyXy 3apaxyBajii A0 «3paJHHUKiB baTbKiBIIMHWY 1 MPUIHCATIH Ka-
paru 3a cT. 54'a a6o ct. 54'6 i ct. 54" KK YPCP. CrienianbHuM po3ro-
psmxenHsM Ne 16770-pe Bix 16 ceprias 1944 p. 1o mocTaHOBY CXBaJi-
na PHK CPCP. Kpanigikyroun Aii TakuM 4YHHOM, Y YE€proBUi pa3 3a-
CTOCOBYBAJINCS MPHUHILHUII aHAJIOTI] Ta PO3MIMPIOBAIBHE TIyMaYCHHS
3akoHy». [14, c. 120].

VY 1953-1955 pp. BHacHiok Jibepainizanii TOTTHYHOTO PEKUMY
3MIHUJIACS MPAKTHUKA 3aCTOCYBAHHS HOPMH MPO KPUMiHAIBHY BiJIIOBI-
JanbHICTh 32 3pasy OaTbKiBIIMHI — KUTBKICTh 3aCY/KEHHX Pi3KO 3MEH-
mmnacs. Y 1955 p. Oyna npoBegeHa MacoBa aMHICTis JUIsl 3aCY/KEHUX
3a «IIOCOOHUIITBO OKyMaHTam», a B 1956 p. ct. 54! Oyna ckacoBaHa.

VY rpyani 1958 p. Bepxosna Pana CPCP npuitasna OcHOBH KpuMi-
HanpHOTO 3aKoHOoAaBcTBa Coro3y PCP i coro3HHX pecmyOimik, a Takox
3axon CPCP «Ilpo kxpuMiHanbHy BiANOBIAaIbHICTE 3a ACpKaBHi 3710-
YUHWY». 3a paAsSHCHKOIO Tpajuiieto 3a3HaueHi OCHOBH 1 3aKOH CTaln
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0a3010 17151 pO3BUTKY KPUMIHAIBHOTO 3aKOHOJaBcTBa YKpaincbkoi PCP:
28 rpynns 1960 p. Bepxosna Pagu Yipaincekoi PCP npuiinsina Kpumi-
HanpHUH Kopeke YPCP, sikuii HaOpaB unHHOCTI 1 kBiTHS 1961 p.

KpuminansHa BiMOBiNANBHICTE 32 ACpKaBHY 3pajay BCTaHOBIIOBA-
macs y cT. 56: «3paga 6aTbKiBUIMHH, TOOTO JisSIHHS, YMUCHO BYMHEHE
rpomagsauaoM CPCP Ha mikomy nepskaBHil He3aJIeKHOCTI, TEPUTOpialib-
Hill HemoTOpKaHHOCTI abo BoeHHiH MoryTHOCTI CPCP: mepexin Ha Oik
BOpOTa, MIMUATYHCTBO, BUIa4a JeP>KaBHOI a00 BIHCHKOBOT TAEMHHIII 1HO-
3eMHil JieprKaBi, Breya 3a KOp/IoH a00 BiJMOBa MOBEPHYTHUCS 3-32 KOPJIO-
Hy B CPCP, HaaHHs iHO3eMHi ieprKaBi JOTIOMOTH B TPOBEICHH] BOPOIKOT
nistmeHOCTi ipoTr CPCP, a Tak camo 3M0OBa 3 METOIO 3aXOIJICHHS BIAIH, —
KapaeThes M030aBICHHSIM BOJ1 Ha CTPOK BiJ IECATH 1O I ITHAALSATH
POKiB 3 KOH(iCcKali€lo MalfHa 1 3 3aCTaHHSAM Ha CTPOK JIO I’ ATH POKiB UM
0e3 Takoro abo CMepTHOIO Kaporo 3 KoH(icKaliero MaliHa.

He mijyisirae kpumiHaibHil BianoBigansHoCTI TpoMaasiaua CPCP,
3aBepOOBaHUI IHO3EMHO PO3BIJIKOIO [T TPOBEICHHS BOPOXKOT TisiiTh-
HocTi potu CPCP, sikio BiH Ha BUKOHAHHSI OJIEPKAHOTO 3JI0YMHHOTO
3aBJIaHHS, HISKUX JIiil He BYMHUB 1 TOOPOBLIBLHO 3asBUB OpraHaM BJaJiu
PO CBill 3B’SI30K 3 1HO3EMHOIO pO3BiKOO». [15, ¢. 30].

Hogenoro cTano BKIIOUEHHS A0 TEKCTY BKa3iBKM Ha HABMUCHICTb
poro AissHHA. KpiM Toro, nepenik cycriibHo HeOe3NeyHHX AisHb Y JHC-
No3uLii i€l cTaTTi OylI0 pO3MUPEHO, BCTAHOBICHA TAKOX BiAMOBIJaJIb-
HICTb 3a «HA/IaHHS IHO3EMHIH JiepKaBi IOIIOMOTH B MPOBEACHHI BOPOKOT
nistmeHOCTI poti CPCP, a Tak camo 3M0OBa 3 METOIO 3aXOIUICHHS BIIA/INY,
110 paHille Kapajaocs 3a pi3HUMH MYHKTaMH CT. 541.

VY nepion po3nagy CPCP Ta BcTaHOBIICHHS HE3aJIe)KHOCTI YKpaiHu
cT. 56 3a3Haja He3HaYHUX TpaHcdopMmaliid. 30kpema, 3 yMOB 3BUTbHEH-
HS BiJl KpUMiHAJIBHOI BiNOBIAAIBHOCTI 3a JEpKaBHY 3pajy 3HUKIA
3rajika po iHo3eMHY pO3BiKY (HOBe ()OPMYITIOBaHHS, Mal)Ke 1IeHTHY-
He cT. 111 unanoro KK VYkpainu. YMoBoI0 3BiIbHEHHS OyJI0 BU3HAHO
HEBUMHEHHS HIAKUX Jili Ha BUKOHAHHS OTPUMAHOTO 3JI0YMHHOTO 3a-
BIaHH: 1HO3EMHOI JeprKaBH, IHO3eMHOI opraHizamii ado iX mpencTaBHuU-
KiB 1 JOOpOBibHA 3asiBa OpraHaM Biaau YKpaiHH Ipo CBiil 3B s30K 3
HUMH). Takox 13 [ucno3uii Oys10 BUKITIOYEHO 3MOBY 3 METOIO 3aXOIICH-
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Hs1 JIepKaBHOI By, 3a e JisTHHS BIIITOBIIabHICTh OyJia BCTAHOBJICHA
y c1. 56'. [lokapaHHs y BUi CMEPTHOT Kapy TaKoK OyJI0 CKaCOBaHO.

BucHoBku. IcTopis KpruMiHAIBHO-TIPABOBOTO 3aXUCTY JIEPKaBH BiJl
3JI0YMHIB MPOTH Hel Ta BCTAHOBICHHS KPUMiHAIBHOI BIIMOBIJAIBHOCTI
3a IepKaBHY 3paiy, 30KpeMa po3IOUMHAETHCS 3 BUHUKHEHHSIM Ha TEpU-
TOpii cy4acHO1 YKpaiHu MepIInX JAep>KaBHUX YTBOPEHb.

Bu3HavyanbHUM YMHHUKOM I€HE3U KPUMIHAIBHOT BiJIIIOBIIaIBHOCTI
3a 3JI0YMHU IIPOTU JEPKABU, 30KpeMa JAepKaBHY 3pany, € NOJITHIHNN
PEKHUM SIK OCHOBA OpraHi3ailii Jep»KaBHOI BIIa Iy,

Tak, B aBTOpUTapHiil AepkaBi Benukomy kHA3iBCTBI JIMTOBCHKOMY,
ne ocoba Boomaps imeHTH(diKyBazacs i3 caMor0 JepKaBO0, KPAMiHAIh-
Ha KapaHiCTh YCTAHOBIIIOBAJIACS 3a 3pajly TOCIonapr. Y TOTalliTapHil
PaISIHCBKIH iepkaBi HOPMH 3aKOHY, SIKKMH BCTaHOBJIIOBAJIACS KPUMiHAIIb-
Ha BIITOBIAATEHICTH 32 IepP’KaBHY 3pady, OyJIi 3HAUHOIO MipOIO CIIPSIMO-
BaHi Ha 0OpOTHOY 3 1/1€0JOTTYHIUMHU BOPOTAMHU, BUHUIIICHHS IIJIUX COITi-
JIBHUX TPYI, L0 IPHU3BEJIO 10 3JOBKUBAaHb Y IpaBo3acTocoByiil cdepi,
[OKapaHHs HEBUHHUX Ta HENPUYETHUX A0 3JI0YMHHOI AISUIBHOCTI.

VY mporueci iCTOpUYHOTO PO3BUTKY, Koaudikamii Ta MpakKTHYHOTO
MIPaBO3aCTOCYBaHHS y BITYUU3HIHOMY KpUMiHAIILHOMY TIpaBi Oyiu cop-
MYJIbOBaHI Ta 3aKOHOJ]ABYO 3aKPIIICHI MOHATTS «JIepKaBHA 3pajaay,
BU3HaueHI GopMu 00’ €KTUBHOI CTOPOHHU, KBaliiKyroui 03HAKHU
cy0’€KTUBHOI CTOPOHH, BUIX OCHOBHOI'O Ta JOAATKOBOTO MOKAPAHHS
3a 1eH 3710unH. YacTHHA [UX ICTOPUYHUX Ha10aHb HA ChOTOIHI HE BKITFO-
YeHa 10 YNHHOTO KPUMIHAJIBHOTO 3aKOHY, aJle IIJIKOM JIOPEYHHM € TIH-
TaHHS [P0 MOXKITUBICTB iX Cy4aCHOTO iHTEPIIPETYBaHHS Ta aKTyasi3arii
SIK YMHHUX HOpM. Tak, oueBuIHO, 1110 3MmicT ¢T. 56 KK YPCP (31 3minHa-
MH) Ha OCTAaHHbOMY €Talli HOro iCHyBaHHs IPAKTHYHO MOBHICTIO 30iraB-
cs1 3 HOPMOI0, 3akpirieroro ct. 111 yuanoro KK Yipainn. BpaxoByroun
3HAaYHYy BiJIMIHHICTh YKpPaiHCHKHX peayiii APyroro AeCsITUPIds
XXI er. Big cutyanii y paasHcbKii YkpaiHi Ta B yacH MPOTOJIOMICHHS
HE3aJIeKHOCTI HAIIOl JepKaBU, BUAAETHCS JOPEUHUM NIE€PEIVIA] BITUN3-
HSTHOIO IOPHIUYHOIO HAyKOIO Ta 3aKOHOAABIIEM 3MICTy HOPMH KPHMi-
HAJIBHOTO IIpaBa Mpo Jep>kKaBHY 3paly 3 METOIO aKTyasli3alii YMHHOTO
3aKOHY BiATIOBITHO JI0 CYYaCHOTO CTaHy 3arpo3 HaIllOHAJIBHIN Oe3Merti.
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Cepciescokuii C. K. I'eneza 6imuu3nano2o 3aKoH00a6cmea npo KpUMIiHAIbHY
6i0nosioanvHicms 3a 0epicasHy 3pady

Y ecmammi ananizyemocs icmopuunuil acnexm KpumiHaioHoi ionogioanrbHocmi
3a depoicasny 3pady 6 Yxpainui 6i0 uacie Kuigcokoi Pyci. ['ene3a éuHukHenHs ma
mpancopmayii yboeo npagoeoeo heHoMeHy 8UBHAEMbCA HA Mamepiani cmamymis
Benuroeo kusziecmea JIlumoecbrkozo, KOOUDIKosaHux KpUMIHAIbHUX 3aKkoHie Pociticbkol
iMnepii, KPUMIHATLHUX KOOEKCi8 PaAOAHCHKOT 000U

Cmeepooicyemobcest, wjo 3smMiHu, ki i00Y6aniucs Ha GIMUUSHAHUX MepPeHax
Y KPUMIHATBHOMY 3AKOHI NPO 0epicasHy 3paody, 3HAUHOI0 MIPOI0 3YMOBII08ANUCS
NONIMUYHUMU XAPAKMEPUCMUKAMU Oepiicasl, 6e3neKy AKOI 6iH 68 NOKIUKAHUL OXOPO-
HAMU.

3aznauaemovcs, wo éci kpuminaivui Kodekcu Yrpaincvkoi Paosucovrol
Coyianicmuynoi Pecnyonixu ne 6yau, é1acre, 6imuusHAHUMU 3aKoHamu. Bonu ykiaoa-
JUCS CYBOPO 810N0BIOHO 00 YUPKYIAPI6 cor3Hoi enadu 3 Mockeu, axi 6asysanucs
HA NPUHYUNI NOTIMu4Hoi 0oyineHocmi. PakmuuHo yi HOpMU YKPAIHCLKO20 KPUMIHAIBHO20
3axkoHooaécmea Oynu ckonitiosari 3 Kpuminanvroeo xooexcy PCOCP. Tomy 6 Vkpaini
6 20-50 pp. XX cm. nouammsa «KOHMPpeGONOYIlHT 310UUHUY OVIO 66edeHe
00 KpuminaibHo2o npaea. byna cmeopena 6ionosiona enaéa Kpuminanbnoeo kooekcy,
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sAKa eKIouana i 3pady bamokisuwunu. B pezynomami ioei knacogoi bopomvbu cmanu
HOpMAaMU KPUMIHAILHO20 NPASA ma 3dCMOCO8Y8ANUCH SIK IHCIPYMEHM NOAIMUYHUX
penpeciil.

Tomy 6 Vrpaini 6 20—-50 pp. XX cm. nonamms «KOHMppesonroyiiHi 3104unu» 6y10
66€0eH0 6 KpuMinaivhe npaso. bye cmeopenuil 6ionosionuil po3oin Kpuminaibhoeo
KoOeKcy, AKUll KIouae 3pady bamekiswuni. B pesynomami ioei knacosoi 6opomvou
cmanu HOpMamu KpUMIiHAIbHO2O NPASA I BUKOPUCMOBYBANUCI AK [HCMPYMEHM
NOMTMUYHUX penpecill.

Ha niocmasi nposedenozo 0ocniodicents 3p0OieHO 8UCHOBOK NPO HEOOXIOHICb
VOOCKOHANeHHSL YUHHO20 KPUMIHAIbHO20 3AKOHO0A6CmEa YKpainu 3 ypaxyeanHsm
icmopuyHo20 00C8Idy NPUMsICHEHHsL 00 KPUMIHATLHOT 8I0N0BIOANbHOCTII 3A 0EPIHCAGHY
3pady i 6i0nN0GIOHO 00 CYUACHUX 3a2p03 HaYIOHANbHIL be3neyi Yrpainu.

Knrwuosi cnosa: oepoicasna spaoa, 3pada bamuvKiswunu, nepexio Ha 6ix eopoeaa,
3611bHEHHSL 810 KPUMIHANLHOT 8I0N0GIOANLHOCI.

Cepeuesckuiit C. K. I'enezuc omeuecmeennozo 3akoH00amenscmea 00 y20n06Hoil
O0MEemcmeeHHOCMU 34 20Cy0apCHEeHHYI0 UTMEHY

B cmamve ananuzupyemcs ucmopuyeckuii acnekm y20106HO OMeEemcmeeHHOCmU
3a 2ocyoapcmeentyio usmeny 6 Yxpaune co epemen Kuesckoui Pycu. [ 'ene3uc 603nuxmo-
6€HUs U MPAHCHOPMAYUL IMO20 NPABOGO20 AGNIEHUA UZYHAeMCs Ha Mamepuane cma-
mymos Benuxozo knasicecmea JIumosckozo, Kooughuyuposanuvix y20i08HuIX 3aKOHOE
Poccutickoti umnepuu, y20106HbIX KOOEKCO8 COBEMCKOU INOXU.

Ommeuaemcs, umo 6ce yeonognuvle kodexkcvl Yxpauncxou Cosemckoti Coyuanu-
cmuyeckoti Pecnybnuku ne 6vinu, cobcmeenno, omevecmeenubiMu 3akonamu. Onu
€030a8anucy 8 CMpo2omM cOOMEEMCmMEUU ¢ YUPKYIAPamu coro3nou eracmu u3 Mockaui,
KOMOpble OCHOBLISANUCH HA NPUHYUNE NOTUMUYECKOIL yerecooopasnocmu. Dakmuyecku
MU HOPMbL YKPAUHCKO20 Y20N06HO20 3aKOHOO0AMENbCEA OblLIU CKONUPOBAHYL C Y2006~
nozo kooexca PCOCP. [Tosmomy 6 Yxpaune ¢ 20-50 ee. XX 6. nonsimue «konmppego-
JIOYUOHHbBLE NPeCmynieHUs» OblI0 66€0eHO 8 Y20106HO0e npaso. buiia cozdana coom-
semcmeylowas 2nasa Yeono68no2o kooekcd, KOmopas 6Kiouand usmeny pooune.
B pesynvmame udeu kaaccosoti 60pbobl Cmanu HOpMAMU Y20108H020 NPaAsa U UCNOb-
308aNUCH KAK UHCMPYMEHI ROTUMUYECKUX Penpeccul.

Ilosmomy 6 Ykpaune 6 20-50 e. XX 6. nonsamue «konmppesonoyuoruvie npe-
cmynienusny Ovli0 86e0eHo 8 y20106H0e npaso. bvina cozoana coomeemcmeyoujas
anaea Yz2onoeno2o koodexca, KOmopas 6KaO4ANA U3MEHY poouHe. B pesynomame uoeu
KAAcco8otl bopbobl cmanu HOpMamu y20106H020 NPABA U UCHONb308ANUC KAK UHCINPY-
MeHm NOTUMUYECKUX penpeccuil.

Ha ocnosaruu npogedennozo ucciedosanus Obli cOenan 6b1600 0 HEOOXOOUMOCU
COBEPULEHCIBOBANHUS 0CICMBYIOUe20 Y20TI08HO20 3AKOHO0AMENbCMEA YKPauHbl ¢ yue-
MOM UCIOPUYECKO20 ONbIMA NPUGLEYeHUs K Y20I08HOU 0MEEmMCmEeHHOCMU 3d 20C)-
0apCmMEeHHyI0 USMEHY U 6 COOMBEMCMBUU C COBPEMEHHBIMU YePO3AMU HAYUOHATLHO
bezonacnocmu Yxpaunoi.

Knrouesnle cnosa: cocyoapcmeennan usmena, usmena pooute, nepexoo Ha cmo-
POHY 8paza, 0c60604cOeHUe 0m Y20I06HOU OMBENCIMEEHHOCMU.
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Sergiievskyi S. K. The Genesis of Domestic Legislation on Criminal Liability for
High Treason

The article analyses the historical aspect of criminal liability for high treason in
Ukraine since the times of Kyivan Rus . The genesis of the emergence and transformation
of this legal phenomenon is studied on the material of the statutes of the Grand Duchy
of Lithuania, the codified criminal laws of the Russian Empire, the criminal codes of the
Soviet era.

1t is noted that all the criminal codes of the Ukrainian Soviet Socialist Republic
were not proper domestic laws. They were created in strict accordance with the
instructions of the central authorities of Moscow, which were based on the principle of
political expediency. In fact, these norms of the Ukrainian criminal legislation were
copied from the Criminal Code of the RSFSR. Therefore, in Ukraine in the 1920s and
1950s the concept of «counter-revolutionary crimes» was introduced into criminal law.
A relevant chapter of the Criminal Code was created, which included high treason. As
a result, the ideas of class struggle became the norms of criminal law and were used as
an instrument of political repression.

Based on the study, it was concluded that it is necessary to improve the current
criminal legislation of Ukraine, taking into account the historical experience of criminal
responsibility for high treason and in accordance with modern threats to the national
security of Ukraine.

Key words: high treason, transfer to the side of the enemy, exemption from criminal

liability.
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