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AO IIMTAHHA ITPO 3AXOAU
KPUMIHAABHO-IIPABOBOTI' O XAPAKTEPY,
IO 3ACTOCOBYIOTbHCA AO HEITOBHOAITHIX
3A KPUMIHAABHUM 3AKOHOAABCTBOM YKPATHU TA ®PH

A. 0. /[3106a, MOIOIIINIA HAYKOBUH
CHiBpPOOITHHUK BiJA1ly KPUMiHOJIO-
TiYHUX JOCHiKeHb HaykoBo-110-
CITIIIHOTO IHCTUTYTY BUBYCHHSI TPOO-
JIEM 3JI0YMHHOCTI IMEHI aKajgemika
B. B. Crammca HAIIpH VYkpainu

IHocTanoBka mpo0seMu Ta ii 3B’ A30K i3 BasKJIMBUMH HAYKOBUMH
i mpakTHYHUME 3aBHaHHAMEU. OCTaHHIM YaCOM y BITYU3HSIHUX HAyKO-
BUX TIpaIlsiX 3HauHa yBara NpuAEThCS 3aX0JaM KpUMiHaIbHO-TIPaBo-
BOTO XapakTepy, 10 SIKUX, 30KpeMa, HajexKaTh KpUMiHaIbHI TOKapaHHs,
OPUMYCOBI 3aX0JJ BUXOBHOTO XapaKTepy Ta MEIUYHOTO XapakTepy,
crieriagbHa KOH(pIcKallis Ta BJacHE 3aX0Jy KPUMiHAJIBHO-TIPABOBOTO
xapakrepy [1, ¢. 18-20], 1110 3aCTOCOBYIOTHCS JI0 FOPUIUIHUX OCi0 [2,
c. 775-783]. Ha choroani B YkpaiHi OCHOBHUM 3aX0JIOM 3aro0iraHHs
37I0YMHHOCTI HETTOBHOJIITHIX TIPOAOBKYE 3aJHINATHCA KPUMiHAJIbHE M0~
kapaHHs. He3paxkaroun Ha Te, 1110 IPUIIHCH YKPATHCHKUX 3aKOHOJABYMX
aKTiB, IPUCBSYCHI MUTaHHSIM KPUMiHAJILHOT BiAMOBIAaTbHOCTI HETOBHO-
JITHIX, CUCTEMHO BHOKpemyieHo B po3aul XV KK Vkpaiuu [3, c. 138],
3MICT BiITIOBITHUX HOPM HE MOBHOKO MIPOIO BIMOBIJAE TOJI0KCHHSIM
MIXXHApPOJHUX aKTiB, 30KpeMa, 010 Ha/IaHHS HEIMIOBHOJITHIM 0CO0IH-
BOTO MPaBOBOTO CTaTYCY.

YpaxoByrouu 3a3HaYCHE, METOIO CTATTI € TOCIIPKEHHS MOJIO/IIKHO-
ro KpUMIiHAJIBHOTO MpaBa Ta I0BEHAJIbHOI IOCTHIIII 32 3aKOHOJaBCTBOM
O®PH i nopiBHsHHS 1OT0 B 3a3Ha4eHil cdepi i3 3aKOHOAABCTBOM YKpa-
Tau. Ile 1acTh MOXIIMBICTH BUKOPUCTATH ITO3UTUBHHUIA JT0CBiN HiMeuun-
HU B 3ar100iraHHi 3JI0Y4MHHOCTI HEMOBHOJIITHIX B YKpaiHi.
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CtaH po3podku npodiaemu. OcTaHHIM YacoM MpodsemMa MpoTH-
MIPaBHOT MOBEAIHKY HETIOBHOMITHIX TIPUBEpTaIIa 10 cede yBary 0ararbox
yueHux-kpuminosoriB ®PH. PizHuMm acriekraM BUBUEHHS 3JI0YMHHOCTI
HETOBHOMITHIX Oyno mpucssueHo mpaui [1.-A. AnsOpexra, X. Baiiepa,
B. boiinske, VY. EitzenOepra, K. Jlaybenrana, @. llltpenra ta iHmmx
nociigaukiB. Cepell BITYM3HSIHUX Ta ONU3BKOTO 3apyOiOKs yUSHHX il
npobnemaruui npuceaTuiu coi npai [1. [1. Augpymiko, M. 1. baxkaHos,
H.M. I'pagenwka, C. ®. [lenucos, A. E. Xamiacekui, 1. /[. Kozoukin,
M.T. Konmonsixuuii, B. 1. Jlanosenko, €. O. Jlebenenko, I. M. MiHbKOB-
cekuid, A. A. Mysuka, M. FO. Ckpurraenxo, A.I1. Ty3zoB, M. 1. XaBpoHIOK,
H.C. I03ikoBa, C.C. fAuenko. Bognouac 3Ha4Ha 3a 00CAroM KiJIbKICTh
npoOJeMHUX MUTaHb, OB’ SI3aHUX HAacaMIepes i3 3amo0iraHHsIM 3710-
YUHHOCTI HETIOBHOJIITHIX, YYEHUMHU JIMIIE OKPECIICHA Ta, Ha *Kallb, Jie-
TaJbHO HE PO3IIISHYTA.

Bukaan ocHOBHOTo MaTtepiajy J0cailzkeHHs. [HIMM, HIX TOKa-
paHHsl, 3aX0/laM KpUMiHAJIbHO-TIPABOBOTO Xapakrepy B ynHHOMY KK
VYKpaiHu IPUCBAYCHO HOPMH KIIBKOX PO3/iIiB 3arajlbHOl YaCTHHU: PO3-
nin X1V «lHmn 3axoam KpUMiHAIBHO-TIPABOBOTO XapaKTepy», PO3ILT
XIV! «3axoau KpUMiHATBHO-IPABOBOTO XapaKTepy MIOA0 FOPUANIHUX
ociO» Ta Hu3ka crareil po3ainy XV «OcobauBOCTi KpUMiHAIBHOT Bijl-
TTOBiTaTFHOCTI Ta TOKapaHHs HETIOBHOJITHIX», 30KpeMa CT. 97 «3Bib-
HEHHS BiJl KpUMIHAJIBHOT BiNOBIIaIBHOCTI 13 3aCTOCYBaHHIM TPUMY-
COBHUX 3aXO0J[iB BUXOBHOTO Xapakrepy» Ta cT. 105 «3BinbHEHHS Bif TO-
KapaHH$ 13 3aCTOCYBaHHSM IPHUMYCOBHUX 3aX0/1iB BUXOBHOTO XapaKTEePy».
VY HayKoBi#l JmiTeparypi BiAIOBiIHI 3aX0IH PO3IISAAIOTHCS TAKOXK SIK
3aX0¥ KPUMIiHAJIBHO-TIPABOBOTO BILTUBY [4, ¢. 6—7; 5, ¢. 203] Ta inmmi
KpUMiHAJIBHO-TIPAaBOB1 HACIIAKK BUYNHEHHS 3104UHY [6, c. 228-251].

3ayBa)XMMo, 1110 BiAMOBIAHI MiICTaBH 3aCTOCYBaHHA KPUMiHAJILHO-
MIPAaBOBUX 3aXOAIB SIK IPAMO (y pa3i MpU3HAYCHHS MOKAPAHHS 32 BUU-
HEHUH 37104nH ab0 3aCTOCYBaHHS IPUMYCOBHX 3aXO/A1B BUXOBHOI'O
XapakTepy IMI0JI0 HEMOBHOJIITHBOIO), TaK 1 OMOCEPEAKOBAHO (CyIU-
MiCTh, IPUMYCOBE JIIKyBaHHS, KpUMiHAJIbHO-IIPABOB1 3aX0AH MPEBEH-
THBHO-TIPO(IIAKTHYHOTO XapaKTepy, KpUMiHAIHHO-TIPABOBi 3aXO0/IH,
IO 3aCTOCOBYIOTHCS IO FOPUINIHUX OCI0) TTOB’ I3YIOTHCS 3 YUHHECHHSIM
CYCIIBHO HEOE3MEeYHOTo JisSTHHS, IO Mepe0ayaeThCcsl KpUMIHAILHUM
3aKOHOM SIK 35104HH [7, ¢. 91].
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[TincraBaMu 3acTOCYBaHHS BiJIIIOBITHUX 3aXO0J1iB KPUMiHAIBHO-TIPA-
BOBOTO XapakTepy MOXKYTh OyTH: 3JI0YHHH, 32 SKi 3aCTOCOBYIOTHCS T10-
KapaHHsA 200 MPUMYCOBI 3aX0IH BUXOBHOTO XapaKTepy 00 HETIOBHO-
JITHIX; 00’ €KTUBHO MPOTHUIIPABHI JTisTHHS, BANHEHHS SIKUX CYIIPOBOIKY-
€ThCsI 3aCTOCYBAaHHIM MPUMYCOBHUX 3aXO/IB MEIUYHOTO XapaKTepy,
PECTUTYIIITHO-KOMIIEHCAIlIHHUX 3aXO/[iB, TPUMYCOBHX 3aXOJIiB BUXOB-
HOTO XapakTepy 110 oci0, siki gocsirm 11-piyHoro Biky, MpoTe HE TOCATIIN
BIKY KPUMIHAJILHOT BiIMTOBIAATEHOCTI, TOIO; 37IOBKUBAHHS ITPABOM, ITI0
3a0e3revye 3aCTOCYBaHHS TaKMX 3aXOJIiB BIUIMBY, SIK TPUMYCOBE JIiKY-
BaHHS, ClieliajibHa KOH(DICKAIlis, KpUMIHAIBHO-TIPABOBI 3aX0/H J10
IOPUINYIHUX OCI0 TOIIO; MO3UTHBHI MOCT3JIOUYNHHI TiTHHS (aKTHBHA
MOCT3JI0YMHHA TIOBEiHKa 1 MOAil y BUINISAL IEBHOTO CTaHy (HapHKIaL,
BariTHOCTI, TICUXIYHOTO 3aXBOPOBAHHSI TOII0) 00 3aKiHUEHHS [IEBHOTO
CTPOKY), IKUMH OOTPYHTOBYETHCS 3[IHCHEHHS peadiTiTaliitHo-320X0-
YyBaJIbHOTO BIUIMBY IIJISIXOM 3aCTOCYBAaHHS BIIMOBITHUX KPUMiHAIBHO-
MPABOBUX 3aXOJIiB.

VYV nuTaHHAK, OB’ SI3aHUX 3 OCOOIMBOCTSIMH KPUMIiHAJIBHOI BiIIO-
BiJIaJIbHOCTI Ta IMOKapaHHsS HEMOBHOJITHIX, 3aKOHO/IABEIb MIPSIMO BU-
KOPHCTOBYE BiJIIIOBIIHUIA TepMiHONOTTYHMH arapar (y crarrsix 97 ta 105
3aranproi yactuHU KK Ykpainu). Came ToMy, TIepin HiX MeperTH 10
aHaJTi3y BIJIMIOBIHHUX 3aXO0/iB 32 3aKoHOaBcTBoM DOPH, Mu 3ynunumch
Ha MATAaHHI MO0 X BUSHAYCHHS Y BITYN3HIHOMY 3aKOHO/IABCTBI Ta Ha-
YKOBI JTiTeparypi.

OfHUM 13 TOJIOBHUX 3aBJIaHb 3aCTOCYBaHHS 3aXO0JiB KPUMiHAJIb-
HO-IIPaBOBOTO XapaKTepy MO0 HETOBHOITHIX, SIKI BANHUIIN KPHU-
MIHAIIbHO KapaHi JisHHS, € BUXOBaHHS Takux oci0. [nest BuxoBaHHS
€ KOHIIETITYaJIbHOIO AJIsi I0BEHaJbHOT0 KpuMiHaibHOro npasa OPH,
CIY>KUATb OPIEHTHUPOM Y TIPOIIECi MPaBO3aCTOCYBAaHHS, a TAKOX CTH-
MyIIo€ pehopMH 3aKOHOJABCTBA B 1iH cdepi. Sk 3a3Hayae B OAHiM 31
CBOTX OCTaHHIX mpaip BigoMui kpuminosor @. lITpeHr, HiMebKUN
3aKOHOIABEITh YCe OUTBIN TSOKI€ 0 3aKPIMIICHHS XapaKTepHO TSI FoBe-
HAJILHOTO KpUMiHaJIbHOTO NpaBa Himeuunnu napaouemu suxosanns |8,
c. 13]. Lls izes BUCTyIa€ CUCTEMOYTBOPIOIOUUM (haKTOPOM FOBEHAIILHO-
ro KpuMiHaimsHOTO npaBa y ®PH, skuii He B OCTaHHIO YepTy BIUIMHYB
Ha BUOKPEMJICHHS FOBEHAJIBHOTO KPUMIHAIILHOTO 3aKOHOABCTBA y Iil
KpaiHi Ta 3aKPIIUICHHS OCTAHHBOTO B CAMOCTIHHOMY HOPMaTHBHO-TIpa-
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BOBOMY aKTi — 3akoHi «IIpo cynu niis mononi» (Jugendgerichtsgesetz —
JGG) [9, s. 86-111].

3axonu KpuMiHalbHO-IpaBoBoro xapakrepy y ®PH 3nebinbimoro
3BOJSITHCSI JI0 3aXO0/IiB BUXOBHOTO XapaKTepy, SKi, 3 MO3HIiT 3aKOHOIABLIS,
BHCTYIAIOTh aJbTEPHATUBOI0 KPUMIHAIBHOMY NOKapaHHIO. CyTHICTh
LUX 3aXO0/1iB 3BOJMTHCS JIO BUXOBAHHS HEMOBHOJITHROI 0cOOH, LII0 BYH-
HUJIA 3T0YMH. A METOIO iX 3aCTOCYBaHHS € 3a0e3MeueHHsI MPaBOMipHOT
MOBEJIIHKH, sika 0 YHEMOXKITUBIIIOBAJIa BUNHCHHST HOBHX 3JIOUUHIB BiJI-
MOB1JTHOKO 0c000t0 B MaliOyTHEOMY [ 10, ¢. 44]. TakuM YMHOM, FOBEHAIb-
HUM KpUMiHaJILHUM 3akoHOaBCcTBOM D PH niepeadaueHo 10BOII 1TiKaBy
CHCTEMY 3aXOJiB KpUMIHaJIBHO-TIPABOBOTO BIUIMBY Ha HETMOBHOJITHIX
MPaBONOPYLIHUKIB. BiTun3HsaHmi 3akoH0AaBenb y po3aini XV 3aranbHoi
yactuau KK «Oco0iauBOCTI KpUMiHAIBHOT BiIIOBIIAIBHOCTI Ta MOKa-
PaHHS HETIOBHOJIITHIX» TaKOX Mepeadadae HU3KY 3aX0/1B KpUMiHaJIbHO-
MPaBOBOT'O BIUIMBY Ha HEMOBHOMNITHIX MPaBOMOPYIIHUKIB, a came: KpH-
MiHaJIbHUX MTOKAPaHb (3 yCTAaHOBICHHSIM OCOONMBOCTEH iX MPU3HAYCHHS
L1010 HEMOBHOJIITHIX) Ta BIACHE 3aXO/iB BUXOBHOTO Xapakrtepy. s
3pYYHOCTI OPIBHSIIBHOTO aHaNi3y cpoOy€eMO y BUIIISAAI TaOnuIi Bi0-
Opa3uTH CUCTEMY KPUMiHAIBHO-IIPABOBHX 3aXO0/IIB II0JI0 HETTOBHOJIITHIX
3a 3akoHOAaBCcTBOM Ykpainu ta ®PH [11, c. 520-521]:

Ykpaina

oPI’

L. IIprmycoBi 3aX0a1 BUXOBHOTO Xa-
paxtepy (ct1. 105 KK Ykpainn)
(TIepernik BUYEPITHUIA):

1) 3acTepekeHHs;

2) oOMe)KeHHS JI03BIUIS 1 BCTAHOB-
JIEHHST 0COOJIMBUX BUMOT 0 TTOBE-
JIHKY HEMTOBHOJIITHLOTO;

3) mepenavya HETIOBHOMITHROTO i
Hansi 0aTeKIB 4K 0ci0, sKi 1X 3a-
MIHSIOTb, YH 1111 HAIVISI TIe1aroriy-
HOTO a00 TPYIOBOTO KOJCKTHBY 3a
HOT0 3roJI0K0, @ TAKOXK OKPEMUX I'PO-
MaJIsIH Ha IXHE NIPOXAHHS;

1. BuxoBHi 3axomu (Tepesik HeBHIepII-
HUH):

1. Brasziexu (§ 10 JGG):

a) BKa3iBKH, MMOB’s13aHI 3 OOMEKCHHSIM
Micus nepeOyBaHHS;

0) moxaaHAs 000B’A3KY KHUTH B POJIU-
Hi YM B IPUTYIIKY;

B) MOKJIagaHHA 000B’A3KYy OTpUMaTH
OCBITYy a00 BJIAIITYBaTUCs Ha PoOOTY;
T') IIOKJIaIaHHs1 000B’ 13Ky BUKOHATH CyC-
MIBHO KOPUCHI pOOOTH;

J1) T IKOPUTHCS HaIsity abo MiKITyBaH-
HIO TIEBHOI 0c00H (ITiKITyBaIbHUKA);

107



Bunyck 36 * 2018

MuTaHHA 60poTLOM 3i 3NOYUHHICTIO

Ipooosoicenns mabnuyi

Ykpaina

OPI’

4) TOKJIaJIeHHsI Ha HETIOBHOJIITHHO-
T0, SIKMI JOCST I’ SITHAIISITUPITHOTO
BIKy 1 Ma€ MaifHO, KOIITH abo 3apo-
0iTOK, 000B’SI3KYy BiIIIKOAYBaHHS
3aI0/(ITHUX MaiHOBHX 30MUTKIB;

5) HampaBJICHHS HEIIOBHOIITHHOTO
IO CICIiaIbHOT HaBYaJIbHO-BHXOB-
HOI yCTaHOBH TS AITEH 1 MUTITKIB
JI0 FOTO BHUITPABIICHHSI, aJIC HA CTPOK,
0 HE MEPEeBHUINyE TPHOX POKIB.
YMoBHU 1iepeOyBaHHS B IIUX YCTAHO-
BaxX HEMOBHOIITHIX Ta MOPSJIOK X
3aJIMIIIEHHS] BU3HAYAIOTHCS 3aKOHOM

¢) 000B’S30K B3ATH Y4aCTh Y COLIaIbHO-
MY TPEHIHTY;

K) HAMaraTtucst I0CSITH MPUMHPEHHS

3 ITOTEPITLIIIM;

3) BIZIMOBUTHCS BiJl CIITKYBaHHS 3 IEB-
HUMH 0CO0aMU, YTPUMATHUCS BiJl BiJIBi-
JyBaHHS rocTei abo po3BaXxKaabHUX 3a-
XOJIiB;

1) B3ATH y4acTb B 000B’S3KOBOMY BH-
BUCHHI TIPABHJI JIOPOXKHBOTO PYXY;

1) IPOHTH KypC KOMILJIEKCHOT BUXOBHOT
Tepartii 3a yuacTro (paxisirst ado JIiKyBaH-
HS BIJI QJIKOTOTI3MY YH HAPKOMaHii.

2. /lonomoza y suxosanni (§ 12 JGG):
a) OTPUMATH JOTIOMOTY BUXOBATEJIS;

0) 000B’s130K mepedyBaTH B yCTaHOBI
y IeHHHu ab0 HIYHUH Yac 9u JOTPUMY-
BaTHCs THIIUX (OPM TPOKUBAHHS ITi]T
HAaIJIS1IOM MiKITyBaJIbHUKA

11. TIpumycosi 3acobu (§ 13 JGG):

1. lontepemxenns (§ 14 JGG).

2. O6oB’s3xu (§ 15 JGG):

a) BIJIIIKOJYBATH 3aO/ISIHY JIISTHHSIM
IIKOLY;

0) 0cOOKCTO BUOAYUTHCS TIEPE TOTEP-
TLJTAM;

B) BUKOHATH CYCITUTBHO KOPHCHI pOOOTH;
T) CIUTaTUTH TPOIIOBUI BHECOK y Oma-
TOJIiiiHy OopraHizarilo.

3. Apemr (§ 16 JGG):

a) 0OMEXEHHs BUIBHOTO 4acy;

0) KOPOTKOCTPOKOBHH aperir;

B) JOBFOCTPOKOBHII aperT;
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3akinuenns mabauyi

Ykpaina OPT
1. Bunn mokapass: II1. TToxapaxHs y BUi T030aBIEHHS BOJI
1) mrrpag;
2) rpoMaICbKi poOOTH;
3) BunpasHi poboTH;
4) apemir;
5) mo30aBJiCHHS BOJII Ha TCBHUM
CTPOK

AHaJli3 3aKOHOJIaBYOTO BU3HAYEHHS BIJIMOBIIHMX KPUMIiHAIBHO-
MPaBOBHX IHCTHTYTIB Y YUHHOMY IOBEHAIIbHOMY 3aKOHOAaBcTBI Himeu-
YMHU JIA€ MiJICTaBU 3pOOUTH BUCHOBOK TIPO T€, L0 3aX01 KPUMiHAIBHO-
IIPaBOBOT'O XapaKTepy, sKi 3aCTOCOBYIOTHCS 11010 HEMOBHOITHIX y DPH,
BKIIIOYAIOTh y ce0e BlIacHE KpUMiHaJIbHE [TOKapaHHsl, IPUMYCOBi 3ac00U
Ta 3aX0M BUXOBHOTO XapakTepy [12, s. 48]. Ilpu npomy nepesik neBHUX
BUIB TIOKapaHb, SIKi MOXKYTh OyTH 3aCTOCOBAaHI IIO0 HEMOBHOJITHIX,
CYTTEBO OOMEKEHHH MOPIBHIHO 3 TAMH, IO 3aCTOCOBYIOTHCS 10 IOPOC-
nux oci6. Tak camo, 5K 1 y BITYU3HSIHOMY 3aKOHO/IABCTBi, BOHH MArOTh
CKOPOYEHI CTPOKH Ta PO3MipH OKPEMHUX BHJIIB MMOKAPaHb, 110 3aCTOCO-
BYIOTBCSI I0/I0 HETTOBHOJIITHIX.

Sk yxe BigMivanocs BUILE, BiANOBIIHO /10 3akoHY «[Ipo cymu s
momoi» (Jugendgerichtsgesetz — JGG) [13] 10 HEMOBHOMITHIX MOXYTh
3acTOCOBYBaTHCh BUXOBHI 3ax0oau (Erziehungsmassregeln), mpumycosi
3acobu (Zuchtmittel) 1 BnacHe kpuMiHaibHI okapanHs (Jugendstrafe)
3 YKa3aHUMH OOMEKCHHSIMH II0/I0 HeTTOBHOMITHIX [5, ¢. 203].

Ha Bigminy Bin KK Ykpainu, skuii npumyckae MOKIHUBICTh 3aCTO-
CYBaHHS LIO/I0 HEMOBHOJITHIX 11101 HU3KW KPUMiHAIBHUAX MOKapaHb
(xoua i 13 0OOMEXKECHHSIMH, YCTAHOBICHUMHU po3aijioMm XV 3araibHOT
yactuan KK), kpuminaneHe 3akoHOnaBcTBO HiMeuunHu BKa3ye Ha 1mo-
30aBJIeHHS BOJI SIK Ha HAHO1LIBII CYyBOPUE BUI KPUMiHAJILHOTO TIOKapaH-
HsI, 110 MOKe OyTH 3aCTOCOBAHO IIOJ0 HEMOBHOMITHIX. [Ipu npomy
3HauHa yBara NPUAUIETHCS THIIUM 3aX0AaM KpUMIHaJIBHO-TIPABOBOIO
XapakTepy, He OB’ I3aHUM 13 11030aBJICHHSIM BOJII. [HIII 3aX0/I1 BUXOB-
HOro Xapakrepy (3a 3akoHonaBctBoM ®PH) 30BHI cx0oxi Ha Taki BUAU
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KpuMiHabHUX Mokapansb (3a KK Ykpainn), six apemurt, BunpaBHi poOoTu
ToImO. AJle HIMEI[bKUM 3aKOHOJABIIEM BOHH BIJTHECEHI JI0 TPYIHU BH-
XOBHHUX 3aXOJliB 1 IPUMYCOBHUX 3aCO0iB.

SIK1I0 XxapakTepu3yBaTH BUXOBHI 3aX0H 1 MPUMYCOBI 3ac00U Kpi3b
NPU3MY BITYH3HIHOTO 3aKOHOJIABCTBA, TO MOXKHA JIIHTH BHCHOBKY, IIIO
3a3Ha4eHi BUJIM 3aXO0/1iB € KOMOIHAIIIEF0 OKPEMHUX BU/IIB TIOKAPaHb 3 ajlb-
TEpHATUBHUMH NOKAPAHHIO IPUMYCOBHMH 3aX0JJaMH BUXOBHOTO XapaK-
tepy. Ha Ham momisaz, 11 0coOMuBICTh MOOYIOBH CHCTEMHU 3aXOiB
KPUMiHAJIBbHO-IIPABOBOTO XapaKTepy I0A0 HEMOBHOMITHIX y HiMeuunHi
€ BiJJoOpaXeHHSIM MIXO/y, BIAMOBIIHO 70 SKOTO MO30aBJICHHS BOJII
€ €MHAM BUIOM KPUMIHAJIHFHOTO TIOKapaHHs I HETIOBHOIITHIX, 110
XapaKTePU3YEThCSl KapalbHUM, OiTbII PENPECUBHUM, TIOPIBHSHO 3 1H-
[IMMH 33X0/IJaMH KPUMIHAJILHO-IIPABOBOTO XapaKTepy, 3MiCTOM [TOKapaH-
H. l{omo iHImMX 3aX0/iB KPUMiHAIBHO-TIPABOBOTO XapakTepy, TO BH-
XOBHHI aKIIEHT OCTaHHIX MOCWJICHUN HACTUIBKH, [0 BOHU 32 CBOEIO
CYTHICTIO HaJIe)KaTh JI0 THIINX 3aX0/1B KPUMIHATBHO-TIPABOBOTO BILTUBY
Ha HETIOBHOITHIX, 1110 BYNHHUIN KPUMiHAIbHI TPABOMIOPYIIIECHHS.

HesBaxatoun Ha Te, 110 cHCTeMa KPUMIHAITbHO-TIPAaBOBHX 3aXO0/11B
10710 HEMOBHOJIITHIX Y HiMe4Y4HHI 4iTKO OpIEHTOBaHA HA BUXOBAHHS,
norika ii moOynoBH He 1Mo30aBiieHa HEMOMIKIB. SIK BiJI3HAYAIOTh Hi-
MEIIbKi aBTOpH, 3 OAHOTO OOKY, cHCTeMa 3axO/[iB, mependadeHa 3a-
KOHOM, BUTJISIAE TOCHUTH YiTKOIO: BIAMTOBITHO IO MPUHITUITY TIPOTIOP-
[IMHOCTI IIKaJia 3aX0J[iB 3MIHIOETHCS BiJI BAXOBHUX 3aXOJ[iB uepe3
MIPUMYCOBI 3aCO0H A0 MMOKapaHHsI, 110 IPU3HAYAETHCS HETIOBHOIITHIM.
BBaxxaeTbcs, 1m0 i€papxist IIUX TPYI 3aX0/1B 3aCHOBAHA Ha «CTYyTEHI
BTPYYaHHS» KOXKHOTO 3 HIX B 0COOHUCTICTh HEITOBHOJITHLOTO TIPaBO-
nopyurHuka. OHaK Jorika modymIoBH i€l CUCTEeMH TOPYILYETHCS i
gac OUIBII JETadbHOTO aHAJi3y KOHKPETHUX 3aX0JiB, 1[0 CKJIaIat0Th
BIJIMIOBiHI IpynH. 30KpeMa, B IOPUANUHIN JIiTepaTypi 3a3Ha4a€THCS
HEOOTPYHTOBAaHUM BiTHECEHHS TIOTIEPE/KEHHS 10 TPUMYCOBUX 3a-
co0biB [14, s. 113-114].

BucnoBok. Bimnosinao 1o § 5 a63. 1, 2 3akony (JGG) 3a BunHEeHE
KpUMiHaJIbHE TIPABOMOPYIICHHS JI0 HETIOBHOJIITHHOTO MTPABOMIOPYIITHUKA
MOXYTh OyTH 3aCTOCOBaHI BUXOBHI 3aXOiH. 3TiHO 31 CleLiaIbHUMU
3akoHOMaBunMH nipunricamu @PH mpuMycoBi 3acodu 1 mokapaHHS TIpH-
3HAYAOTHCS TUIBKH SIK aJIETCPHATHBA BUXOBHHIM 3aX0J1aM, KOJIU OCTaHHIX
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HeocTaTHbo [ 15, s. 159]. Takum unHOM, CHCTEMa 3aXO0J1iB KpUMiHAIBHO-
MIPaBOBOTO XapaKTepy MO0 HETTOBHOMITHIX y HiMeuunHi CKOHCTpyHOBaHa
TaKUM YMHOM, 1110, 32 3aralTbHAM MPABUIIOM, 32 BAMHEHHS KPAMIHAJIBHOTO
MPaBOMOPYIICHHS HEMTOBHOJIITHHOMY MPH3HAYAIOTHCS BUXOBHI 3aX0/IU
1 J1M1I1€ B pasi, AKIIO iX BUSABIAETHCS HEAOCTATHBO, 3ACTOCOBYIOThCS MTPH-
MycoBi 3acobu abo nokapanHs. Lle mojokeHHs! KOHCTaTy€e BU3HAYAIBHY
POJh BUXOBHHX 3aXO[iB Y CHCTEMI IHIIMX 3aXOJIiB KPUMIHAJIBHO-TTPABO-
BOTO BIUTHBY, IIIO 3aCTOCOBYIOTHCS 10 HETIOBHONITHIX 32 IOBEHATLHUM
KpHMiHaJIbHUM 3aKOHOAaBCcTBOM HiMeuunHw.
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/3106a A. 10. /lo numanua npo 3axo0u KpuMiHaibHO-RPABOEO20 XapaKmepy,
W40 3aCMOCOBYIOMBCA 00 HENOGHONIMHIX 30 KDUMIHATbHUM 3AKOHO00A6CHeom YKpainu
ma ®PH

Y emammi posensaoaiomvca okpemi numannsa max 36aH020 MOI0OIHCHO20 KPUMi-
HAILHO20 NPAsa ma 1eeHaAIbHOI ocmuyii 3a 3akonodascmeom ®PH. Ilpoananizosaro
YV NOPIGHAHHI cucmeMu KPUMIHATbHO-NPABOBUX 3AX0018 000 HEeNOBHONIMHIX 3d 3AKO-
nooascmeom Ykpainu ma @PH, wo 3natiwno céoe mabauune gioodpadxcenns. Pozens-
HYMO OKpemi 3aX00u NaUBY KPUMIHATbHO-NPABOBO2O XapaKmepy HA HeNnOGHONIMHIX
npasonopywHuxie y @PH, poskpumo ix smicm ma ocobaueocmi 3acmocyganns. Pos-
2ISIHYMO GNIUG 3ACAOHUYOT OJIsL I0BEHANLHO20 KpuMinaibHo2o npasa @PH ioei uxosan-
Hs ma it 8i000padicents y KOHCMPYIOBAHHT CUcmeMu 3axX00i8 KPUMIHATbHO-NPABOB020
6NAUBY HA HENOBHONIMHIX NPABONOpPywHUKI6. Hasedeno nopieHanivHy xapakmepucmuxy
BIONOBIOHUX 3aX00I8 108EHANLHO20 KPUMIHATLHO20 npaéa PPH i3 3axodamu, nepedba-
uenuMu 6 3akonooascmei Ykpainu. Haykosi nonoscents 8UKiadeHo 3 ypaxyeanHsim
€8PONEUCLKUX CIMAHOAPMIB, WO € NPIOPUTNEMHUMU 8 MENCAX 83AEMOBIOHOCUN YKpaiHu
ma €C.

Knwuosi crosa: wsenanvha ocmuyis, 3axkonooascmeo ®PH, nenosnonimui
NPABONOPYULHUKU, 3AX00U KPUMIHATbHO-NPABOBO20 XAPAKMED).

/3rooa A. IO. K eonpocy o mepax y20/108H0-RPABO6020 XApaKmepa, NPUMeEHs-
EeMbIX K HeCO8epPUIeHHONeMHUM NO Y2011086HOMY 3aKonooamenvcmey Yxkpaunvt u @PI

B cmamve paccmampugaiomest omoeibHbie 60NPOChl MAK HA3bLEAEMO20 MOJIO-
0€IICHO20 Y20I108HO20 NPABA U I08EHAILHOU IOCIMULUL CO2NACHO 3aKkoHo0amenvcmey OPI
Ipoananusuposanvl 6 cpagrHenu cucmema y2oi08HO-NPao6lX Mep 8 OMHOUeHUU
HecosepuleHHONIemHUX no 3akonooamenvcmsy Ykpaurnvt u @PI, umo nawno céoe mao-
JuyHoe omobpasicenue. Paccmompenst omoenbHble Mepbl Y20I06HO-NPABOBO20 XAPAK-
mepa 6030elcmeusi Ha HecosepuleHHOIemHUX npasonapyuwiumeneti ¢ OPI, packpvimol
ux cooepoicanue u ocobennocmu npumenenust. Paccmompeno enusnue ocnogononazato-
wetl 01151 108eHAIbHO20 Y2on08Ho2o npasa PPI" udeu éocnumanus u ee ompagicenue
6 KOHCIMPYUPOBAHUU CUCIEMbL MeD Y2ONI08HO-NPABOBO20 6030€UCMBUS HA HECOBEPUUEH-
Honemuux npasonapywumenet. Ilpueedena cpagHumensHas Xapakmepucmuka coom-
BEMCMBYIOWUX MEP T08EHAILHO20 V201061020 npasa PP u mep, npedycmompennvix
6 3akonooamenscmee Ykpaunvl. Hayunvie nonosicenus uznodicenvl ¢ y4emom eeponetickux
cmandapmos, KOmopwle AGII0MCsL NPUOPUMEMHBIMU 8 PAMKAX 63AUMOOMHOUIeHUTL
Yrpaunvr u EC.

Knroueswie cnosa: osenanvuas iocmuyus, 3akonooamenvcmeo OPI, necosep-
UWeHHOEeMHUE NPABOHAPYULUMENU, MEPbL Y2OI08HO-NPABOBO20 XApaKmepd.
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Dziuba A. Yu. On the issue of criminal law measures applicable to minors under
the criminal law of Ukraine and Germany

The article deals with individual issues of youth criminal law and juvenile justice
under the laws of Germany. Analyzed by comparison the system of criminal law measures
against minors under the laws of Ukraine and Germany, has found its schematic
reflection. Separate measures of the criminal law nature of the impact on juvenile
offenders in the Federal Republic of Germany are considered, their content and
application features are disclosed. The influence of the fundamental idea of upbringing
for juvenile criminal law of the Federal Republic of Germany and its reflection in the
design of a system of measures of criminal law impact on juvenile offenders is considered.
The above attempt to compare the relevant measures with the measures provided for in
the legislation of Ukraine. The scientific provisions are set out taking into account
European standards, which are priorities in the framework of relations between Ukraine
and the EU.

Key words: juvenile justice, federal law, juvenile offenders, measures of a criminal
law nature.
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