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IMocranoBka npod/1eMu. 3aralbHOBU3HAHOIO Y KPUMiHAJIBHO-TIpa-
BOBIH HayIli € MO3UIIis 1010 HEOOX1THOCTI BXKMBAHHS Y KPUMiHAJIBHOMY
3aKOHI YITKO BU3HAUYEHUX, 3PO3YMIINX, OMHO3HAYHUX TepMiHiB. [lopy-
IIeHHS 11i€] BUMOTH MO)K€ HETaTUBHO BIIMBATH Ha TPABO3aCTOCYBaHHS
KpHMiHaJbHO-TIPABOBUX HOPM Ta iHCTUTYTIB. KpiM 11bOTO, IIEpeIyMOBOIO
JUTSL TIPABUJIBHOTO TIPaBO3aCTOCYBAHHS KPUMiIHAIBHO-TIPABOBUX TPH-
MUCIB € TIOBHE, 00 €KTUBHE BU3HAYCHHS TOHATH (KaTeropiil) y 3akoHi,
T00TO hopMysTrOBaHHS Ne(iHIIIH y TaKuii criociO, o0 OyIu BKaszaHi BCi
CYTTEBI O3HAKH, SIKi BXOAATH y 3MiCT (00CIT) BiATOBITHOTO TTOHSATTS
(xareropii). YpaxoByroun 3a3HaueHe, y HAyKOBil JiTepaTypi BUCHI 3 Me-
TOI0 YAOCKOHAJIEHHSI KPUMIHAJILHOTO 3aKOHOJABCTBA HATOJIOIIYIOTh Ha
HEOOXITHOCTI 3MiHH (YyTOYHEHHI) 3aKOHOIABYOI permaMeHTallii TaKux
KaTeropil (MMOHSATH), IK «TOTYBaHHS J0 3JI0YHHY», «3aMax Ha 3JI0UYHHY,
«HE3aKIHYCHUH 3JI0YUH», «3aKIHYCHUHN 3JI0YUH», «CTaJli 3JI0UHUHY»,
«cTajii BANHEHHS 3JI0YMHY» TOIIIO.

AHaJi3 ocTaHHIX JoCHiTKeHb i myOaikaniii. [Ipobremi, mo mia-
JlaHa JOCIiJDKCHHIO, IPUCBSYCHA 3HaYHA KUIBKICTh HAYKOBUX POOIT
PI3HUX POKIB, IO MIATBEPIHKYE BAXKINBE KPUMIHATLHO-TIPABOBE 3HA-
YEeHHSI OKpEeCIeHOTo nuTaHHsA. Cepesl YYeHHX, 110 31HCHIoBaIN (3ii-
CHIOIOTB) HayKOBI MOLTYKHU B I[bOMY HalpsIMKY, ¢l HazBatu A. B. T'op-
Hocraif, M. O. ba6isa, B. M. bypuina, A. I1. Ko3nosa, H. B. Macnak,
I'. B. Hazapenxo, O. I. CutnikoBy, M. 1. [lanosa, M. I1. Penina B. I1. Tu-
XOTo U 1H.
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Merto10 cTarTi € JOCIIHKEHHS BUAIB 3JI0YMHIB 3a1€)KHO BiJl IOBHO-
TH BUMHEHHSI CKIIQAy 3J7I09HMHY (3aKiHUEHUX Ta HE3aKIHYCHHX ) 3a JIOTI0-
MOTo10 Kiacudikamii sik criocoOy (puiioMy) mi3HaHHS SBUILA (3TI0UUHY ).

BukJan ocHOBHOro MaTepianay JociizkeHHsl. Y KpUMiHAJIBHO-
MPaBOBiH JOKTPHHI BUCIIOBJICHA 3HAYHA KiTHKICTh HAYKOBUX MO3UIIIN
1010 PO3YMIHHSI CYTHOCTI Ta CITIBBIJHOIICHHS TaKUX Kareropiit (mo-
HSTB), SIK «TOTYBaHHS JI0 37I0UMHYY, «3aMax Ha 3JI0YHHY, «He3aKiHUCHNH
3II0YHHY, «3aKIHUCHHUH 3JI0YMHY», «CTAIIT 37I0YMHY», «CTail BANHCHHS
35104uHYy» To10. KoXHa 3 HaBeIeHuX KaTeropiit (MOHATh) MiCTUTh TEp-
MiH «GIOYHHY. Y 3B’S3KY 3 [IUM BUHHKA€ 3aKOHOMIpHE 3allUTaHHS: 1€
BCE PI3HOBH/IM 3JI0YMHY UM SKICh 1HII KaTeropii, i SK BOHU CIiBBiTHO-
CATBCS MK CO00I0 1 31 3104MHOM?

Ie muTaHHsS OCTaHHIM YacoM HabyJ10 0COOJIMBOT aKTyaJIbHOCTI i TO-
CTpOI INCKYCii, OCKIJTBKN 3aKOHO/IaBEIlh HABEICHI TEPMiHU BUKOPHUCTO-
Bye y KpuminansHomy konekci Ykpainu (gani — KK). Bognouac, ananis
NPUTHCIB KPUMIHAIBHOTO 3aKOHY HE JIa€ IMiICTaB JJISl YiTKOTO BUCHOBKY
O/10 iX CIiBBiAHOMmIEHHS. BiibIe TOro, 3a3HavyeHi KaTeropii J0BOITi
HIMPOKO 3aCTOCOBYIOTBCSA SIK Y HAYKOBOMY OOIr'y, HaBUaJIbHil JiTepary-
pi, TaK 1 B Marepianax ciiJ40-cylI0BOi MPAKTUKHU (MPHUMIpOM, y TIOCTa-
HoBax IInenymy BepxoBHoro Cyny Ykpainu Ta BUACHOBKax BepxoBHOro
Cyny YkpaiHu o0 3acTOCyBaHHSI HOPMH IIPaBa).

BnacHe, AUCKYCIHUM 3aTMIIAETHCS MUTAHHS CITIBBIIHOIICHHS
cTajii (BYMHEHHS) 3JI0YMHY Ta BHIB 3JI0OYMHY (3aKiHYEHOTO Ta He3a-
KiHueHoro). Lle 3yMOBIIEHO SIK 3aKOHOJABUOIO PErIaMEeHTAILIE€I0 [UX
Kareropii (IHCTUTYTIB), TaK 1 HAYKOBUMH JIMCKYCISIMH, 1110 BHHUKAJIH TTi/]
gac MPOBEACHHS TOCITIKEHB, IIPUCBIUYCHUX SKIHACH 13 HAaBECHUX KaTe-
ropi#t (inctutyTiB). OcobauBoi auckycii HaOyno MUTaHHS, IO TaKe
cTaii 3I04MHY, 1 YU B3araji iX AOIIIbHO BUALIATH?

JociikeHHs] HayKOBOI JIITEpaTypH J1a€e IMiICTaBy ISl BHIIJICHHS
TAaKUX OCHOBHHMX ITiZIXOJIiB II0J0 3a3HaYEeHOI IpoOIeMHu.

1. JIoBOII MOIIMPEHO MO3MINE Y HAYIl KPUMIHAJIBHOTO MpaBa
€ TMIiIX1JT, 3T1THO 3 SKUM 20MYBAHHA 00 30YUHY, 3AMAX HA 310YUH Md
3AKIHYeHUL 3N0YUH — Ye CmAaOdil 3104UUHY (cadii 6UUHEHHS 3TOHUUHY).

Tak, Hanpuknaja, B. I1. Tuxuit Ta M. 1. IlaHOB 3a3Ha4ar0Th, 1110
crarti 13—17 KK npucBsdeni ctaaisiM 3JI09UHY, 1110 i 3yMOBJIIOE Ha3BY
po3ainy Il 3aranbnoi yactuau KK i 3actocyBaHHS TepmiHa «cTafii
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3nounHy». KK BU3Ha€ 3M10YMHHMMHU Ta KAPHUMH TPH CTaJil BUNHEHHS
37M04uMHY: 1) rOTYyBaHHS /10 3JI04MHY, 2) 3aMax Ha 3JI0YMH Ta 3) 3aKiHde-
Huil 3mounH. [lepmi nBi ctaaii — roTyBaHHS O 3JI0YMHY Ta 3aMax Ha
37I0YMH MaloTh HaMEHyBaHHS (Ha3BY) «HE3aKiHUCHHUH 37I0YMHY 1 € HOTO
Bugami [ 1, c. 15-16]. 3BepHemo yBary, 1o BKa3aHi HayKOBIII BUKOPHC-
TOBYIOTb TEPMIH «CTaMil 3JI0YMHY» 1 «CTalil BUMHEHHS 3J0YHHY» SIK
CHUHOHIMIYHI KaTeropii.

3a3Ha4MMO, 1110 TAKUH MiIX1/1 € TOBOII MOMIMPEHUM Y HayKOBIH 1 Ha-
BYAITBHIH JTiTEpaTypi Ta CiIi140-CyI0BiH MPAKTHUII, BOAHOYAC € U ITPOITO-
3MLii BUKOPUCTOBYBAaTH CaMme TEPMiH «CTaii BUMHEHHS 3JI0YMHY» [2,
c. 295] abo «cTaxis (CTyMiHb) 3MIHCHEHHS 3JI0YMHHOTO HaMipy» |3,
c. 17].

He 3anepedyioun B LijOMy HaBeJeHY MO3ULII0 BYCHHUX, XOTIIOCA
0 3BepHyTH yBary Ha take. CiiJ 3a3HauMTH, 10 y Ha3Bi po3ainy 11
3aranpHoi yactuau KK «31mo04unH, Horo BUAM Ta CTaall» TAKOXK MICTUTh-
csl TepMiH «BHIH 3104uHy». Kpim Toro, cT. 13 KK Mae Ha3By «3akinue-
HUW Ta He3aKiHUYeHHWH 3moumHy, cT. 16 KK Mmae nazBy «Kpuminaibpaa
BiJIMOBIIaNIbHICTP 32 HE3aKiHUEHHH 37109rH», CT. 17 KK — «Jlo0poBinb-
Ha BiAMOBa NMpHU HE3aKiHUEHOMY 3JI04uMHI». BonHouac Tepmin crazii
3acTocoByeThes Jumie y Ha3Bi po3auty Il 3aramsaoi wactuan KK i He
BHKOPUCTOBYETHCS aHi y Ha3Bi cTarell MbOTO PO3MLTY, aHl y IX TEKCTi.
TepmiH «cTaaii» y TeKCTi KpUMiHAIBHOTO 3aKOHY (OKpiM Ha3BH BKa3a-
HOTO PO3IITY) 3aCTOCOBYETHCS JIUIIE OJUH pa3 1 JIMIIE Y KOHTEKCTI
(pazom) i3 TepMiHAMH «TOTYBaHHS JI0 3JI0YMHY» 1 «3aMaxX Ha 3JIOYHH»
MIPU BUPIIEHH] TUTaHHS KPUMIHAJIBHOT BiANOBIJATbHOCTI BUKOHABIIS
y pa3i 10OpOBUILHOT BIIMOBH IPU HE3aKIHYEHOMY 3JI0YHHI OyIb-KOTO 31
CIIByYacHHKIB, a came: «y pasi JoOpOBiIbHOI BiIMOBH OyIb-KOTO i3
CHIBYYaCHUKIB BUKOHABEI[b ITiJIATA€ KPUMIHAIBHIHN BiJIIOBIJaIBHOCTI
3a eomyeanmst 10 3I04MHY a00 3a 3amax Ha 3JI0YHH, 3aJIe)KHO BiJ| TOTO,
Ha SIKiH 13 IUX cmadii oro aisHHs Oyno npurnurHeHo» (4. 3 ¢T. 31 KK).

Kpim Toro, aBropu, 1o miATPpUMYIOTh HaBeleHY MO3HUIIII0, 3a3Ha-
YaIoTh, IO CTaJii BYMHEHHS 3JI0UYNHY BIAPI3HAIOTHCS MK CO00T0 1 MO-
MEHTOM 3aKIHYEHHS 3JIOYMHHOIO JisTHHS. SIKIIO 37104MH 3aKIHYEHHUH, BIH
MOTJIMHAE MOIIEPEIHI CTazil HOro BAMHEHHS, BOHM HE MAlOTh CaMOCTIi-
Horo 3HaueHHs [1, c. 16]. Cuix 3a3HaunTH, IO MO SBUINA HA BUIH
(xmacudikarris) nepeadadae B3a€MOBHKITIOUHI KaTeropii, MpoTe He Kare-
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ropii, U0 MOTIMHAIOTH OJJHA OJIHY M Y KOHKPETHOMY BHIAJIKy HE MarOTh
caMOCTiHHOTO 3HaYeHHsI. [IpuMipom, 3T0YMHH 3aJIeKHO BijJl JOPMH BUHH
MOJKHA MOAUTATH (Ki1acuikyBaTH) Ha YMHCHI Ta HEOOEpeKHi, TOOTO
KOHKPETHHH 3]I04MH, BANHEHUH Cy0’€KTOM, MOKe OyTH 200 YMUCHHM,
ab0 HeoOepeKHUM, IPOTE B KOJAHOMY pa3i YMUCHHI 3I0YMH HE MOXE
HOIIMHATH HEOOEPEKHUH, SIK 1 HABIAKH, HEOOEPEKHHUH 3I0YMH HE MOXKE
norMHaTu yMucHud. OZHUM 3 000B’SI3KOBUX MpaBwil (BUMOT) KJlacu-
(ikarii meBHOTO SBUIIA (MIPEIMETA, MMOHATTS) € TE, IO YWICHU MOJLTY
MMOBUHHI B3aEMHO BHKJIFOUATH OJHWH OIHOTO [4, ¢. 79—80].

[IpucBsuyroun HayKOBi JOCHTIHKEHHS CTaIisiM BUNHEHHS 3JI0YHHY,
OKpeMi HayKOBIIi 3a3HAYAIOTh, [0 BUIUICHHS 3aKiHUCHOTO 3JIOYUHY 5K
TPeThOi CTaAil 37104MHY HE Ma€ KPUMiHAJIbHO-IIPABOBOI'O 3HAYCHHS,
OCKIJIbKH KBaUTi(hiKallisl 3aKiHYEHOTO 3JI0YMHY 3IIHCHIOETHCS HE3aJICHKHO
Bijl Oynb-sikuX cTafiit [5, ¢. 119-120]. I sixiro kBasidikaiiist roTyBaHHS J10
3JI0YMHY Ta 3aMaxy Ha 3JI0YMHY 301MCHIOETHCS BiANOBIAHO 3 TOCUIAHHAM
Ha 4. 1 cT. 14 a60 u. 2 yn u. 3 c1. 15 KK Ta BinnosiaHy crarTio (4acTUHy
crarti) OcobmuBoi yactuan KK, sika mependavae 3aKiHIeHN 3I091H, TO
KBai(hikallis 3aKiH4eHOT0 3II0YHHY He TIOTpelye mocwianHs Ha 4. 1 ct. 13
KK, sika MicTHTh BU3HAYEHHS TIOHATTS 3aKIHYEHOTO 3JI0YHHY.

2. Y KpUMiHAJIBHO-TIPABOBIN JITEpaTypi BUCIOBIEHA i MO3HILis,
BIATIOBIZIHO J10 SIKOT 20MY8anHs 00 3MOUUHY, 3AMAX HA 3MOYUH, 3AKIHUEHUTI
3104UH — Ye 6UOU 3TOYUHIB, WO BUOLNEH] 3a IOPUOUYHO SHAUUMUM MO-
MEHMOM IX 3a6epuieHHsL.

[Ipumipom, M. O. babiii y cBOiX JOCIIIKEHHSIX JOXOAUTH BUCHOBKY
PO NPaKTHYHY Ta TEOPETUUHY 3HAYUMICTh OararopiBHEBOI Kiacugika-
1ii, [0 Ma€e Ha3By KBaTi(iKal[iHHUX BHUJIIB 3aBEPIICHUX 3J0YHHIB 200
kiacuikaiii 3JI04MHIB 32 CTaji€ro iX 3aBeprieHHs. s moiny 310-
YHMHIB Ha BUIY 33 UM KiacH(iKaliiHUM KpUTEPIEM aBTOP MPOTOHYE
BUKOPUCTOBYBATH TEPMiH «3aBEPIICHUN 3TOYMHY, ITiJ IKAM CJIiJ] PO3y-
MITH 3JI0YMH, 110 HE Ma€ MPOIOBKEHHS CBOI'O PO3BUTKY a00 y 3B s3KY
13 3aKinyenHsm MOTO BUKOHAHHS (1 TOMI BIH MaTHMe Ha3BY «3aKiHUYCHUH
3JI0YUHY), a00 Y 3B’SI3KYy 3 HOTO npunuHeHHsMm Ha OJHIH 31 CTaaiil BUM-
HeHHs (1 TOIli BiH MaTHMe Ha3By «HE3aKIHYCHUH 3JI0YMHY» y BUJII TOTY-
BaHHs 200 3amaxy) [6, c. 302-303].

YdeHn# MPOMOHYE MO 37T0YMNHIB Ha 3aKiHUCHI Ta He3aKiHYCHI
PO3TIIANATH K TEepIIHid piBeHb iX kiacudikarii. Kpurepiem Takoro mo-
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Ty 37I04MHY Ha BUJIM € 3aKiHUEHICTh 3JI0YMHY a00 MOBHOTA BUMHEHHS
3nounHy. [lomin He3akiHYEHHX 3JI0YMHIB HAa BUIW — 1€ IPYTHH PiBEHb
kiacudikarii, KpUTEPieM SKOTO € Te, Ha SKIH CTaail BUNHEHHS 3JI0YHH
3aBepuieHo. OCKUIBKY, Ha TyMKY HAyKOBIISI, CTa (il BANHEHHS 37I0UYUHY
BCBHOTO JIBi, TO 1 HE3aKIHYEHI 37I0YMHU MOXKYTh OyTH JIUIIE JIBOX BHIIB:
a) 3JI0YMHU, 3aBEPIICH] Ha CTail TOTyBaHHs 10 BUKOHAHHS 3JI0YHHHOIO
JiSIHHSI, yTBOPIOIOTH BUJI HE3aKIHYEHOTO 3JI0UYMHY — «TOTYBaHHD»; 0) 3110~
YUHH, 3aBEPIICHI Ha CTail BUKOHAHHS 3JI0YMHHOTO JIISTHHS, YTBOPIOIOTH
BHJI HE3aKIHYEHOTO 3II0YMHY — «3amax» [6, c. 305-306].

[linTpuMyr04YH IEBHOO MipOIO HaBEACHY MO3UIIII0, CJTiJT 3a3HAUUTH,
10 KPUTEPiil «ITOBHOTA BYMHEHHS 3JI0YMHY», HA HalIy yMKY, HE € JI0-
CTaTHBO TOYHMM, OCKUJIBKH 3704MHOM € nependadene KK cycninbho
HeOe3rneuHe BUHHE JTisTHHS (i1 a00 Oe3/TisUTbHICT), BAMHEHE CYy0’ €KTOM
3nmounHy (4. 1 ct. 11 KK). Sk 3akiHueHuni, Tak 1 He3aKiHUCHUH 3TT0UHHH
MOBUHHI BOJIOJITH HaBEACHUMH O3HAKaMH 3JIOUHHY, 2 TOMY T€pPMiH
«TIOBHOTA BYMHEHHS 3IOYMHY» MOKE BUKIMKATH JUCKYCIIO UM TUTyTa-
HUHY TPU BHUPIMIEHHI MUTAHHA MPO BiJIMEKYBaHHS 3aKiHUEHOTO BiJl
He3aKiHueHOro 3;104uHy. KpiMm Toro, 3arpornonyBasiiy 6araropiBHEBUN
TIOZ1JT 3I0YMHIB Ha BUJH, aBTOP POOUTH BUCHOBOK, 1110 TOTYBaHHS — 3a-
Max — 3aKIHYCHHUH 3JI0YMH € BUJAMHU 3JI0YMHIB, 1[0 BUIUISIOTHCS 3a
OpUIMYHO 3HAYMMUM MOMEHTOM iX 3aBepuieHHs [0, c. 307].

3. Y KpuMiHAJILHO-TIPABOBIH JOKTPUHI BUCIOBJICHO ¥ Mi/IX1J1, 3TiHO
3 AKUM 20MY8AHHS 00 3N0YUHY MA 3AMAX HA 3N0YUH — Ye 8UOU He3aKIH-
ueno2o 3no4uny. Tak, OKpeMi HayKOBL CTBEPIDKYIOTb, 110 YSIBJICHHS [IPO
TOTyBaHHS Ta 3aMax sIK CTail BUMHEHHS 3JI0YMHY HE BiIIOBi1a€ KPHMi-
HaJIbHO-TIPABOBIH MPUPOII HABENCHUX BUIIB HE3aKIHICHOTO 3JIOUUHY,
MOSICHIOIOYM 1€ THM, I10: &) TOTYBaHHS 10 3JI0YMHY CTBOPIOE TEpery-
MOBH, IO CIIPUSIOTH BYMHEHHIO 3JI0YHMHY, EPEAYIOTh HOMY, 3aBXKI1
BiJTaJICHE Bij 3JIOYMHY Y Yaci, MOKe OyTH BiJmalieHe y MPOCTOpPi Ta
MePEepUBAETHCS 3a 00CTaBUHAMH, 1110 HE 3aJIeKaTh BiA Cy0 €KTa, 10 MO-
YaTKy BUKOHAHHS 00’ €KTUBHOI CTOPOHHM 3JI0YMHY, SIKHH € METOIO TOTY-
BaHHS, a TOTYBaHHS HE MICTHTBCA Y CKJIaJi OCHOBHOTO 3JIOYMHY, X04a
W BUMHSETBCA IS HOTO pealtizallii BiAMOBITHO 10 3MICTy ¥ 3arajbHO1
CTIPSIMOBAaHOCTI YMHUCIY; 0) 3aMax Ha 3JI0YMH HE MOXe OyTH CTaJi€ro
BUMHEHHS 3JI04MHY, OCKUTBKH 3aKOHO/IABEIIb Iepe/I0AYHB sIK 000B’I3KOBY
03HaKy 00’€KTHBHOI CTOPOHH 3aMaxy HEIOBEACHHS AiSIHHA A0 KiHI
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BHACIII/IOK YaCTKOBOI peastizalii yMUCITy i/l BIUIMNBOM OOCTaBHH, 10 HE
3aJIeXkarh BiJl BOJI Cy0’€KTa, TUM CaMUM CTBOPHBILHN CKJIa]l He3aKiHYe-
HOTO 37104uHYy [6, c. 118-119].

I'. B. Hazapesnko i O. [. CuTHiKOBa 3a3Ha4aroTh, 110 HE3aKiHYCHUN
3JIOYHH 32 CBOEIO MPABOBOIO TIPUPOJIOI0 € BHECTATIHHUM JCIIKTOM 1 HE
Mae (a3 po3BUTKY. BuineHHs 3aKiHUEHOTO 3JI0YHHY SIK TPEThOI cTafil
HE Ma€ KpUMiHaJIbHO-TIPABOBOTO 3HAYCHHS, OCKINbKH KBaJidikaiis 3a-
KIHYEHOTO 3JI0YMHY 3JIIHCHIOETHCS 0€3 TIOCHUJIaHHS Ha YaCTHHY CTaTTi
3aranproi yactiau KK, o nepenbauae BU3HaYSHHS 3aKiHYEHOTO 3710~
yrHy. Buamu He3akiHUEHOTO 3JIOUHMHY € BUMYIIICHO He3aBEPIICHI 3710~
YUHH (TOTYBaHHS 70 3JI0YMHY Ta 3aMax Ha 3JI0YMH) 1 JiSHHSA, 10 MPH-
MUHEH] y 3B’53KY 3 IOOPOBUIBHOIO BiIMOBOIO TPY TOTYBaHHI JI0 3J10-
yrHy a00 3amaxy Ha 37104rH. OO0B’I3KOBOIO 03HAKOI 00’ €KTUBHOI
CTOPOHM ITX BU/IIB 3JI0YMHIB 3aKOHOIABEIIb ITepeadadae He3aBepIIeHiCTh
I, 32 00CTaBHHAMM, IO HE 3aJ]eXKaTh BiJ cy0’ ekra. HesakiHueHui
3JI0YUH Ha BIJIMIHY BiJ] 3aKiHYCHOTO SIBJISIE COOOI0 HEBJIAJIC, BUMYIIICHO
HEe3aBepIleHE TISHHS 3 HEJIOBUKOHAHUM YMHUCJIOM a00 HEIOBEICHE 0
KIiHIIA y 3B’SI3KY 13 T0OpPOBUIBFHOIO BinMOBOIO [7, . 141-142].

BBaxkaemo, 1110 10OpOBLIbHA Bi]MOBA HE € BUJIOM HE3aKiHYCHOTO
3JIOYHHY, a € TiICTABOO IS 3BUIBHEHHS Cy0’€KTa BiJl KPUMIHAIBHOL
BignoBinanpHOCTI. BigmosinHo no 4. 1 ct. 17 KK mobposinbHOIO Bin-
MOBOIO € OCTaTOYHE MPUIIMHEHHS 0CO00I0 32 CBOEIO BOJICIO 20MYBAHHSL
JI0 3JI0YHMHY a00 3aMaxy Ha 3I0YHH, SKIIO ITPH IIbOMY BOHA YCBIJIOMITIO-
Bajia MOXKJIMBICTH JTOBEJICHHS 3JI04MHY 110 KiHI[s. ToOTO HaBiTh y HaBe-
JICHOMY 3aKOHOJIaBYOMY BU3HAYCHHI 3a3HAYAETHCS, HA SKUX CTaJisIX
(BMaax He3aKIHYEHOTO 3JI0YMHY) € MOXIIMBOIO TOOpPOBIIbHA BiAMOBA,
sKa TAKOIO CTa/Iiclo (BUJIOM HE3aKiHYEHOTO 3JI0YMHY) He €. BogHouac
JOLTBHO 3BEpHYTH yBary, mo y 4. 2 ct. 13 KK ykasyerscs, mo Hesa-
KIHYCHHMM 3JI0YMHOM € FOTYBaHHS JI0 3JI0YMHY Ta 3aMaX Ha 3JI04HH, 1, Ha
JKaJib, HE BU3HAYAETHCS iX MPaBOBa MPHUPOA YU € 1€ BUJAAMHU YH CTai-
SIMUA HE3aKIHUCHOTO 3JI0UHHY.

4. OxpeMi HayKOBIII BUCIIOBIIOIOTHCS 38 CIMAOiiHO-8UO08ULL NIOXIO
II0JI0 BUPIMICHHS MTUTAHHS, SIKe JOCTIPKy€eThes. Tak, Ha ;ymky M. I1. Pe-
JliHa, TOTYBaHHSI JIO 3JIOYHMHY, 3aMax Ha 3JI04MH, 3aKiHYCHUH 3JI0YHH — I1e
BHUJIM 3JIOYMHIB 32 CTYIIEHEM X 3aBEPIICHOCTI, III0 YTBOPIOIOTLCSA Ha
CTaIisIX 3IHCHEHHS 3JI0YMHHOTO HaMipy: TOTYBaHHS JI0 3JI0YMHY — Ha
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cTajii yMUCHOTO CTBOPEHHSI YMOB JUIsI BUMHEHHSI 3JI0YMHY, 3aMax Ha
37I0YMH 1 3aKIHYSHNH 3II0YMH — Ha CTafil BAMHEHHS 37104uHy [3, c. 189—
190].

Cuiz 3a3HaYMTH, IO BiIIOBIJHO 10 TMIYMa4HOTO CIIOBHHUKA YKpaiH-
CHKOI MOBH «3aBEPILIEHICTH» 03HAYAE «TOCKOHANICTh, HAWBUIIMIA PIBEHB
Yy BUKIHYEHHI 40T0-HEOY/Ib» [8]. BiAMOBiHO 10 TITyMaYHOTO CJIOBHHKA
yKpaiHCHKOi MOBH «3aKiHUCHICTB O3HAYAE «3aBEPILECHICTh YOr0-HEOYIb»
[9]. ToOTO 3aBepITIeHICTL O3HAYAE 3aKIHUCHICTD, JOCKOHAJICTh, HAlBU-
W piBEHb Yy BUKIHYEHHI YOT0-HEOY/Ib. Y 3B’SI3KY i3 IIUM BUHHKAE 3a-
KOHOMIpHE 3alUTaHHs: Y1 Ma€ 3aBEPILEHICTh (3aKIHYEHICTh) BIAMOBI/I-
Hi cTyneHi? BBakaemo, 0 3aBepIICHHS (3aKIHUCHHS) 3JI0YMHY — II€
KOHCTaTaris (hakTy, o NeBHe AisTHHS OUTbIIe He 3iHCHIOETHCS, & TOMY
HaBPSJ Y¥ MOXXHA TOBOPUTH PO CTYIICHI 3aBEPIICHOCTI 3JI0UHHY.

Tax, mpy BUMHEHHI 37I0YMHY MOXKYTbh OyTH rpajarii 3a o0csrom abo
3a CTyINEHEM, NPOTE Y 3aBEPLICHOIO AisIHHS >KOAHUX CTYIICHIB HE ITOBU-
HHO OyTH. He BUmaaKoBo, 1110 3a 00CSIroM Npu BUMHEHHI1 37I04MHY HEMAE
BHIIB 3aKiHUEHUX 3JIOUHHIB, aJi¢ € BN HE3aKIHUYCHUX 3JI04nHIB. Kpim
LbOT0, BUJJICHHS CTYIICHIB MA€E CEHC LI0J10 KUIbKICHOT XapaKTepUCTUKU
OHOTO ¥ TOro camoro npeameTta (00’ exra, siBuia). OCKiNBKHA MiX cTa-
TISIMH Ta BUJIaMH HE3aKiHYCHHUX 3JI0YMHIB ICHYIOTh SIKICHI BIIMIHHOCTI,
TO, SIK cripaBeInBO 3a3Hayae M. O. babiif, cKi1aJHO 3pO3yMiTH MOMKITH-
BICTb IX MOPIBHSHHS 32 CTYIICHEM 3aBEPILICHOCTI MiATOTOBYMX A1l 1 BUM-
HEHHJ 3JI04uHY [6, c. 40].

5. Y KOHTEKCTI mpobaemMH, 10 AOCTiKY€EThCS, TOUIILHO, Ha HAII
MOTJISAN, 3BEPHYTH yBary 1 Ha kaacugixayiro 3104unie 3a cmyneHem
30IUCHEHHSL 3N0YUHHO20 HAMIDY 0COOU.

Criy 3a3Ha9UTH, 10 (OPMYITFOBAHHS «CTYIIHb 3A1HCHEHHS 3JI0YHH-
HOro Hamipy» nepenbavene y 4. 1 ct. 68 KK, mo pernamentye cnei-
QJIbHI TIpaBUJIa, SKUMU IOBHHEH KePYBATUCS Cy/ ITPU NPU3HAYCHHI T10-
KapaHHs 3a He3aKiHueHu# 37104nH. Tak, BignosigHO 10 4. 1 cT. 68 KK
MpY NPU3HAYCHHI TOKAPaHHS 3 He3aKIHYeHUll 310YUH CYl, KePYIOUHNCh
nonoxxeHHsamMu crareit 65—67 KK, BpaxoBye CTymiHb TSKKOCTI BYMHEHO-
r'0 0CO0O0I0 HiSIHHSL, CHIYNiHb 30TUCHEHHS 3TOYUHHO20 HAMIPY Ta IPUYNHH,
BHACITIIOK SIKKX 3JI0YMH HE OyJI0 JOBeIeHO 10 Kinus. HaBenene 3akoHo-
JlaBUe TIOJIOYKEHHS JIA€ MIJICTaBy CTBEP/KYBATH, [0 HE3aKiHYCHUH 3110~
YUH Ma€ CTYIiHb 3[IIICHEHHS 3]I0YMHHOTO HaMipy. ToOTO KpHuTepieMm
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(omHUM 3 KpUTEPiiB) MOAINTY 37I0YMHY Ha BUAM € CTYIIHb 3I1HCHEHHS
3JI0YMHHOTO HaMipy, IpU [bOMY JIMIIE MO/I0 HE3aKiHYEHOTO 3JI0YMHY,
110, 3 HAaIlIOl TOYKH 30Dy, € CIPABEVINBUM, OCKIJIbKU Y 3aKIHYCHOMY
37I09MHI 3I0YMHHUMA HaMip (ymucen cy0d’ekra) mae OyTH peati30BaHHUM.

BiamosigHo 10 TIIyMa4HOTO CIIOBHHMKA «CTYIIIHBY — 1€ TIOPIBHSUTbHA
BEJIMYMHA, 1110 XapaKTepU3ye Po3Mip, iIHTEHCUBHICTh 4OTr0o-HEOY/b, Mipa
BUSIBY YOTO-HEOY/Ib, a00 XK eTarl, CTafis po3BUTKY yoro-Heoyas [ 10]. 3mo-
YHUHHUI HaMip 0CO0H, Ha TyMKY OKPEMHUX HAayKOBIIIB, — I1€ ICTOTHA O3Ha-
Ka, IO JI03BOJIsiE 00’ €THATH Pi3HI 3 00 €KTHUBHOI TOYKH 30Dy JiSTHHS, SKi
YTBOPIOIOTH BiIMOBITHO Pi3Hi CTaIil 37I04MHY, B OWH 3J104HH [2, ¢. 295].

HeoOxigHo 3a3Ha4nTH, 10 BU3HAYEHHS 3M0YMHHOTO Hamipy y KK
He MICTUThCS. BogHOUAC 1€l TepMiH BUKOPUCTOBYEThCS 3a TekcToM KK
y TaKUX BUMAJKaX: a) BU3HaUeHHs OBTOpHOCTI (4. 2 cT. 32 KK Vkpainn),
0) Tpy MpU3HAuEHH] MMOKapaHHs 3a He3aKiH4YeHuH 3mouuH (4. 1 cT. 68
KK VYkpainu), B) npu periaMeHTalii 3arajlbHuX MIPaBUil 3aCTOCYBaHHS
JI0 IOPUMYHHX 0Ci0 3aX0/iB KpUMiHAIBHO-TIPABOBOTO Xapakrepy (4. 1
ct. 96'° KK Ykpainu), r) npu BusHa4deHHI He(iHIIT «TPOMO3UILIis IS
PO3YMIHHS IIBOTO TIOHSTTS ITiJT Yac 3aCTOCYBaHHS MOJIOKEHB cTarei 354,
368, 3683370 KK (nmpumitka 3 10 ct. 354 KK).

ITutaHHs MO0 OHATTS 3JIOYUHHOTO HAMIPY, HOTO CITiBBiTHOIIICHHS
3 YMUCJIOM Y HayIli KpEMiHAJIBLHOTO TIpaBa € AucKyciiHum. [Ipumipom,
B. M. Bypnin npononye 37I04MHHUA HAMIp BUIUINTH SIK OKPEMY 03HAKY
Ccy0’€KTHBHOI CTOPOHHM CKJIaay 37104MHYy [2, ¢. 295]. Pa3om i3 ThM B Ta-
KOMY Pa3i BUHUKA€ 3aKOHOMIpHE NMUTaHHS 1010 BiAMEXYBaHHS 3J10-
YHHHOTO HaMipy BiJl yMHCIY sIK 000B’SI3KOBOi 03HAKM CyO’ €KTHBHOT
CTOPOHHM CKJIAY 3JIOYHMHY. BisbIlie TOTO, HAYKOBI TIYMAYCHHS TIOHSTTS
3JI0YMHHOTO HaMIpy, SIKe MiCTUTHCS Y HABECHUX KPUMiHAIbHO-IIPABO-
BUX HOpMax, CBiI4aTh, 110 el TepMiH pO3MIAAA€ThCs Y OUIbLIINH Mipi
SIK CHHOHIMIYHA Kateropis ymuciy [11, c. 20].

VY 3B’53Ky 3 TUM, 1110 TEPMiH «3JI0YMHHUN HaMip» HE Ma€ OJHO3HAY-
HOTO BHU3HAYCHHSI 1 € JOBOJI TUCKYCIHHUM Yy KPUMiHaJIbHO-TIPABOBIH
JOKTPHHI, HABPs/ YW, HA HAIl OIS, HOr0 MO’KHA BUKOPHCTOBYBATH
nipu mo0OymoBi KpuTepito kinacudikarii 3mouuHy. Sk cripaBeIMBO 3a3Ha-
yae JI. M. KpuBoueHko, 3MiCT 03HaKH — KpUTEPiro Kinacudikamii — mo-
BUHEH OyTH TaKuM, MO0 HOTO BUPa)KEHHs OyJIO 4iTKUM, SICHUM, OJTHO-
3HayHuM [12, c. 30].
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Hageneni Ta iHmi mo3uiii, BUCIOBIEH] y HAyKOBif KpHUMiHAIBHO-
MIPaBOBIM JIITEPATYPi, € IPArHEHHSAM YUSHHX II0/I0 3’ ICyBaHHS CIIiBBi-
HOIIIEHHS CTaJ(ili (BYMHEHHS) 3JII0YMHY Ta HE3aKIHYCHOTO 3JI0UUHY i, SIK
HACIIiI0K, HaJJaHHSI OOIPYHTOBaHMX PEKOMEH/IAIIIH 1100 yAOCKOHAJICH-
Hs nonokenb KK Ta mpakTtuku ioro 3acrocyBanns. Paszom i3 tum, sk
Big3Hauae B. M. BypaiH, TiibKu 32 yMOB TOTpHMaHHS PaBUIT (JOpMaib-
HOT JIOTIiKHM Pi3Hi TUCKYCii PO KpUMiHATIBHO-NIPABOBI MOHSTTS MATHMYTh
CHpaBi HAyKOBUI XapakTep, a TAKOX Oy/TyTh MaKCHUMaJIbHO BUBIJIbHEH]
Bizx cy0’ekTHBi3MYy [2, c. 45]. Take cymkeHHS HE BUKIUKAE JTUCKYCIH
cepe]l HayKOBIIiB, OiJIbIIIE TOTO, BOHO € 3arajJbHOBU3HAHUM y KPUMiHAIIb-
HO-TIPAaBOBIH HAYIII.

Crin 3a3Ha4MTH, 1O B 00’ €KTUBHIN AIMCHOCTI, OyJb-sKe JisTHHS,
B TOMY YHCJIi 1 3JI0YMHHE, 10 OYJI0 pO3M0Yaro, y BiAMOBIIHINH MOMEHT
3aBepIyeThes. [Ipu IbOMY 3aBEepIICHHSI 3I0YMHY MOXKE 3yMOBITIOBATH-
cs1 ;BoMa (paKTOpaMu: a) 3aKiHYSHHSIM 3JI0YMHY Ta 0) 10ro mpuInmHeHHM
SK 3 00’ €KTUBHUX TPUUMH (110 HE 3aJIeXKaTh BiJl BOMI Cy0’€KTa), TaK 13
Cy0’€eKTHBHUX NIPUYMH (32 BOJICIO CY0 €KTA).

VY pasi 3akiHUEHHS 37I0YMHY BiH BU3HAETHCS 3aKiHYCHHM. Y pasi
MIPUIIMHEHHS 37I0YMHY BiH BU3HAETHCS HE3aKiHUCHUM. SIKII0 TpUNUHEH-
HS B1IOYJI0CS 3 IPUYMH, 110 HE 3aJIeKaJIH BiJ] BOJI Cy0’€KTa 3JII04YUHY, TO
He3aKiHYeHUH 37104MH € a00 ToTyBaHHsM 110 3104nHy (cT. 14 KK), abo
3amaxoM Ha 370uuH (cT. 15 KK), sikio npununeHHst BinOymnocs 3a BoJICo
cy0’€eKTa 3J04HHY, TO Ma€ Micie 100pOBUTbHA BiIMOBA NP HE3aKiHYE-
Homy 3mounHi (ct. 17 KK).

JlouinbpHO 3ayBaskUTH, IO OyIb-SIKUH 37I0YMH, BINHEHUH KOHKPET-
HUM Cy0’€KTOM, XapaKTepHU3YEThCS IIJIOI0 HU3KY 03HaK. Jlesiki 3 HIX
MalOTh IPUHIMIIOBE 3HAUYCHHSI AJIs1 BUPIILICHHS TUTAHHS PO BU3HAHHS
BYMHEHOTO JIISTHHS 3JI0YNHOM, HOT0 KBaTI(iKaIli0 Ta 1HIUBIyaTi3aIlito
MokapaHHs cy0’ekTy, AKuil iloro BauHUB. OKpeMi 13 X O03HAaK, Ha-
BIIaKM, HE MAIOTh 3HAYCHHS JJIs1 BUPILICHHS BKa3aHUX nuTaHb. Came
TOMY 3aKOHOJIaBeIlb 3 YCi€i CyKYITHOCTI O3HAK, 110 XapaKTePU3yIOTh TE
YU 1HIIE CYCIiJIbHO HeOe3IeuHe MIsHHS, BULIAE€ HaWO1IbII BaXKIUBI,
3Ha4yIIi # HAlOUIBI TUTIOBI, SIKI TPUTaMaHHi BCIM 3JI0YWHAM JaHOTO
BUTY, 1 3akpimtioe ix y Hopmax KK. [neansny (indopmaniiiny) moaens
37I0YMHY KOHKPETHOTO BHTYy (KaTeropii) Hajae IopruandHa KOHCTPYKILiS,
110 3HAXOIUTh CBOE BIATBOPEHHS y KPUMiHaJIbHOMY 3aKOHOJABCTBI.
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IOpuanuno0 KOHCTPYKIi€0 OyAb-IKOr0 BUAY (KaTeropii) 3104uHy
€ CK1a0 3104UHY, T IKAM Y HayIll KpUMIHAJIBHOTO MpaBa Ta CIIiI90-
CY/IOBIH MPaKTHII PO3YMIIOTh CYKYITHICTh YCTAHOBJICHUX Y KPUMiHAIIb-
HOMY 3aKOH1 IOpUIMYHUX O3HAK (00 €KTUBHUX 1 Cy0 €KTUBHHUX), IO
HeoOX1aH1 ¥ JocTaTHl A OIIHKM BUYMHEHOTO 0COO0O0I0 MISSHHS SIK
KOHKPETHOTI'O 3JI04UHY. Y 3B’SI3KY 13 LIUM JJIS1 BCTAHOBJICHHSI MOMEHTY
3aKiHUYEHHs KOHKPETHOTO 3JI04MHY 1, BIacHE, BUPILICHHS TUTAHHS [TPO
BHU3HAHHS 3JI0YMHY 3aKIHYCHUM a00 HE3aKIHYCHHM HEOOXI1THO 3Bep-
HYTHUCS 10 3aKOHOJABYO01 KOHCTPYKLII CKJIafly KOHKPETHOTO BUIY
(xareropii) 31104UHY.

3riguo 3 4. 1 c1. 13 KK 3akiHueHHM 3JI04MHOM BU3HAETHCS JISTHHS,
SIK€ MICTHTB yCi O3HAKH CKIIAJy 3JI04HHY, TIepe0adyeHOro BiAMOBI THOO
crarrero OcobnmBoi yactTuau KK. Takum 4nHOM, 3aKOHOIABELb TIOB I3y €
MOMEHT 3aKiHUEHHS 3JIOYMHY 3 HasBHICTIO HOTO CKJIaAy B YUUHEHOMY
cy0’exkroM nissHHI. CHCTEMHE TIyMadyeHHs! KpUMIHAJIBHOTO 3aKOHY J1a€
miicTaBy MipKyBaTH, 110 HE3aKiHUEHUM 3JI0YMHOM BH3HAETHCS AiSTHHS,
SK€ HE MICTUTb YCiX 03HAK CKIIaay 3JI0YHHY, Tepe10adeHoro BiAMOBIA-
Hoto crarTero OcobmmBoi yactuHu KK.

BopHouac BifCyTHICTB (HE BCTAHOBJICHHS ) Oy/b-sIKOT 03HAKH BiJIIIO-
BIJTHOTO €JIEMEHTa CKJaay 3JI04uHYy, repeadoadenoro B OcodnuBiii yac-
tuHi KK, MoXxe cBiTunTH HEe MpOo HASBHICTh HE3aKiHYCHOTO 3JI0UUHY,
a Tpo BIJICYTHICTB 3JI0YMHY B3araji (IpuMipom, BiICYTHICTh MOTHBY a00
METH SIK 000B’I3KOBHX 03HAK CY0 €KTHBHOT CTOPOHHM KOHKPETHOI'O CKJTa-
Iy 3JI04MHY CBIJUUTH PO BiACYTHICTb LIbOT'O 3JIOYMHY B3araii, aje He
PO He3aKiHYCHUH 37104YHH).

Came TOMyY OUTBIIICTh YUYEHUX CTBEPIKYIOTh, 1[0 HE3aKiHUCHUN
3JI04MH Ma€ Miclie, KOJIM YMHCEN BUHHOTO HE IOBHICTIO peajli30BaHUH,
00’€KTHBHA CTOPOHA CKJIaJy TAaKOTO 3JI0YMHY HE PO3BHHYTA, pealibHa
IKo/1a 00’ €KTy MOCSITaHHS HE CIIPUYMHEHA. Y 3B 3Ky 3 HaBEACHUM
MO)KHA CTBEPIXKYBATH, 1110 BiICYTHICTb JIMILIE 71€6HUX O3HAK BiAIOBIIHIX
€JIEMEHTIB CKJIa/ly 3JI04MHY (B MEpLIy YepTy, 03HaK 00’ €KTUBHOI CTOPO-
HHU) MOYKE CBITYUTH TIPO T€, IO 3T0YMH € HE3aKIHIEHUM.

Hagenene nae mincray /i1si BACHOBKY, IO PI3HHUIIS MiXK 3aKiHUCHUM
Ta HE3aKIHUCHUM 3JI0YMHOM TIOJISITAE Y HOGHOMI BYUHEHHS CKAAOY 310-
yumHy, 0, HA HAII MOTYISL, JIOIUIBLHO TIOKJIACTH B OCHOBY Kiacudikariii
3JI0YMHIB HA 3aKiHYCHUH Ta HE3aKiHUEHUH K KPUTEPIH X MOJIiTy.
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Heszakinuenuii (MpUIMHEHUI) 37I09MH TaKOX Ma€ CBOi BUAM: TOTY-
BaHHS JI0 3JI0YMHY Ta 3aMaX Ha 3704MH. [Ipy BYUMHEHHI HE3aKIHUEHOTO
3II0YMHY YMHUCEIN 0COOM 3aBXK/IM 3aJIHIIAETHCS Hepeani3oBaHuM. Tomy
JUTSL TIOJTTY HE3aKiHYCHOTO 3JI0YMHY Ha BUJM CJIiJI 3aCTOCOBYBATH KPH-
Tepiii BAKOHAHHS 00’ €KTUBHOT CTOPOHHM CKJIAAy 3J1049KHY. Tak, BIIOBI-
HO 110 4. 1 c1. 14 KK comysannsam 0o 310uuny € miamykyBaHHs a0bo
MIPUCTOCYBaHHS 3aC001B UM 3HAPSb, MiIIYKyBaHHS CITIByYacHUKIB a00
3MOBA Ha BUMHECHHS 3JI0UMHY, YCYHEHHS IEPEIIKO/, 8 TAKOXK 1HIIIC YMHUC-
HE CMBOPeHHs YMO8 014 8uuHeHHs 3104uny. 3rigHo 3 4. 1 c1. 15 KK
3aMAXOM HA 310YUH € BANHEHHS 0CO00I0 3 MPSMUM YMHCIIOM JisTHHS (Aii
a00 Oe3IisTILHOCTI), Oe31n0CcepeoHbo CAPIMOBAHO20 HA GYUHEHHS 3110~
yyHy, iependadeHoro BiAmoBigHotw crarrero OcobmuBoi yactuau KK,
SIKIIIO TPH [IbOMY 3JI0YMH HE OYJI0 JOBEICHO JI0 KiHIIS 3 IPUYHH, 1110 HE
3anexxanu Bif ii Bomi. TakuM 4MHOM, SKIIO Cy0’€KT HE TI0YaB BUKOHY-
BaTH 00 €KTUBHY CTOPOHY CKJIaJy 3JIOYHHY, TO Ma€ MiCIle TaKUH BH]I
HE3aKiHYCHOTO 3JIOYHMHY, SIK TOTYBaHHS JI0 3JI0YHMHY, SIKIIO CYO €KT TI0YaB
BHKOHYBAaTH 00’ €KTHBHY CTOPOHY CKIIAJy 3JI04MHY, IPOTE 3BUYAIHO HE
3aKiH4MB ii BUKOHAHHS, Ma€ MICIe TaKHi BUJ HE3aKiHYCHOTO 3JI0UHHY,
SIK 3aMax.

Kpim Toro, BigmosigHo no gactuH 2 T1a 3 cT. 15 KK Takuii Bunx He-
3aKiHYEHOTO 3JI0UMHY, SIK 3aMaX, MOJIJIAE€ThCS Ha: a) 3aKiHYeHUU Ta
0) He3akiHYeHUH. 3aMmax Ha BUYMHCHHS 3JI0YUHY € 3AKIHUEHUM, SKIIIO
oco0a BUKOHAJa yci fii, ki BBaXkajia HeOOX1THUMH /IS TOBEIACHHS 3710-
YUHY 70 KiHIIA, e 3JI0YMH He OyIlo 3aKiHYeHO 3 IIPUYHWH, SIKi He 3aje-
JKaJy Bij 11 BOJi. 3amax HAa BYMHEHHS 3JI0YUHY € He3aKIHUeHUM, STKIIO0
oco0a 3 IPUYXH, 110 HE 3aJIeKald Bif i1 BOJI, HE BAMHIIIA yCiX JiH, sIKi
BBa)KaJia HEOOXITHUMU IS JTOBEICHHS 3JI0UYMHY /10 KiHmsg. Kpurepiem
TaKOTO MOJINY 3TiHO 3 HABEICHUMH MPUMTUCAMU KPUMIHAIBHOTO 3a-
KOHY € BUKOHAHHS Y HEBUKOHAHHS yCiX Jiii, siKi 0oco0a BBaxkaa Heo0-
X1THUMH JIJIS IOBE/ICHHS 37I04HHY /10 KiHIs. Came ToMYy, Ha Halll MOTIsI,
3A1€)CHO 8I0 CIMYNeHsi BUKOHAHHA 00 EKMUGHOT CIOPOHU CKAAOY 3710~
YUHy 3a 3a0yMOoM cyb’ekma TaKUW BUJ HE3aKIHUCHOTO 3JI0YUHY, K 3a-
Max, HOAUISETHLCS Ha 3aKiHYEHHMI Ta HE3aKIHYECHHH.

Heo0xigHo 3ayBaskuTH, 110 3a3Ha4eHa Ki1acuQikallisi 3amaxy Ha 3710-
guH 0a3yeThcs Ha onokeHHs X unHHOTo KK. Pa3oM i3 THM y KprMiHATh-
HO-TIPABOBIi JJOKTPUHI BUEHI POBOIATH TOCIHIKSHHS 010 Kiacudi-
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Kalii 3amMaxy ¥ 3a IHIIMMHU KPUTEPisSIMH, 1110 3yMOBJICHO MPaKTUYHUMHU
notpedamu. Tak, y peaqbHOMY KUTTI ONHIEIO 3 IPUYMH HE TOBEACHHS
37I04MHY 70 KiHISI € HENPUAATHICTh 00’ €KTa (MpeaMeTa) 37I04MHy Ta/abo
3ac00iB (3HAPSIJIb) BAMHEHHS 3JIOUUHY. Y 3B’SI3KY 13 I[UM BUCHI 3aJICIKHO
BiJ mpuaaTHOCTI 00’ekTa (mpeamera) i 3aco0iB (3HApsAb) BUMHEHHS
37I0YMHY BUIUISIOTH: a) «IPUAATHUN) 3aMax Ha 3JI04MH 1 0) «HempH-
JaTHUI» 3aMax Ha 3704nH. OCTaHHiH, y CBOIO Uepry, MOAISETHCS Ha
3aMax Ha HeMpUIAaTHUH 00’ €KT 1 3aMax 3 HeNpPUIATHUMHU 3aco0amu (3Ha-
pannsmu) [1, c. 28-29; 7, ¢. 40; 13, c. 78-79].

M. O. ba0iii BBaxkae, 1110 3aMax 3aJIeXKHO BijI MexaHi3My HOro yTBO-
peHHS Moke OyTH MPeACTaBICHUM TBOMA BUAAMHU: a) 3aMaXx SIK pe3yJbTar
HEIOBUKOHAHHS 00 €KTUBHOI CTOPOHHU CKJIAAy 3JI0YMHY Ta 0) Henpu-
JaTHUH 3aMax — 3aMax SIK pe3yibTraT GaKkTUYHOI ITOMUIIKH cy0’ e€KTa
3JI0YMHY, L0 Ma€ IOPUIUYHE 3HAYCHHS. Y CBOIO Yepry, Mepiinuil B
3aMaxy MOIUISETHCS 3aJI€KHO BiJ] TOBHOTH 3[IHCHEHHSI 37I0YNHHOTO Ji-
SIHHS Ha 3aKiHUCHH 3aMax Ta He3akiHueHui. HempuaarHuii 3amax Mae
TaKi BUJHU: 3aMaX Ha HEMPUAATHUH 00 €KT 1 3aMax 3 HEMPHIATHUMU
3acobamu [6, c. 10-11].

Crix Big3HAUWTH, IO BaXKIMBHUM 3 TOUKY 30py MOOYHOBHU Tiei un
iHImoi knacudikamii € i npakTH4YHa 3Ha4YMMicTh. Ha 1e 3Beprana yBary
y cBoix gociimkenusx JI. M. KpuBodenko, 3a3Ha4aiouu, 10 BpaxyBaH-
HSI IPAKTUKU SIK OJTHIET 3 METOJONOTIYHNX BUMOT JiaJIeKTHKH Ma€ BaK-
JUBE 3HAYCHHs JUIsl Kinacugikaii [12, ¢. 17]. Sk 3a3navarors . B. Ha-
3apenko i O. I. CuTHikoBa, B CyJJOBiii MPAKTUII MAIOTh MiCLle BUITA/IKH,
KOJIM HeOOX1AHO AOCHTIHKYBAaTH H JOBOAUTH (DakTH, TIOB’sI3aHi 3 HEMPU-
JatHicTio a00 00’€KTa CKIIaay 3704MHY, 200 00paHHX cy0’€KTOM 3ac00iB
(3Hapsab) BUMHEHHS 3I0YHMHY, 200 CTIOCO0iB BAMHEHHS 37104nHY. HaykoB-
i 3a3HAYAIOTh, IO Y 3B’A3KY 13 BiICYTHICTIO 3aKOHOJIaBUOi periiaMeH-
Tanii IbOT0 MUTAHHS IOPUCTU-TIPAKTUKU BUMYILICHI KEpyBaTHCS HayKO-
BUMH PO3poOKaMu BueHHX [7, c. 40].

SIK BiOMO MpH MOMLTI MOHSTTS Ha BUAX (IpH Kiacuikalii) € Mox-
JMBICTH PO3IIMPUTH 3HAHHS MPO sIBUIIE (00’ €KT), IO JOCTiIKY€ETHCA,
1 TAKUM YHHOM C(OPMYIIOBATH BU3HAYCHHS MOHATTS, 10 Oyae Oinbin
MOBHO PO3KpUBATH HOTO CcyTHicTh. Tak, mpumipom, O. I. CutnikoBa
NPOIOHY€E PO3LIMPEHE PO3YMIHHS MOHATTS 3aMaxy 3a PaxyHOK BH/Ii-
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JICHHSI TAKUX HOTO BHIIIB: a) peanbHuil 3aMax Ha 3JI0YMH — 3aMax, He-
3aKiHYCHUH XapakTep SKOro 3aJeKUTh BiJl 30BHIIIHIX 0OCTaBUH, IO
MPUNUHAIOTH 3JI0YMHHE TISTHHSA, Ta 0) ¢hikmuenuii 3aMax Ha 37I04UH — LIe
HEe3aKiHYeHUH 3J0YMH, XapaKTep SIKOTO BU3HAYa€ HAasBHICTH
cy0’€KTUBHOI MOMUJIKH, 10 HE Aa€ MOXKIUBOCTI JOCATTH 3I0YHHHOTO
pe3ynbTaTy, Ha SIKUi OyJIo CIpsSMOBAaHO YMHUCEN cy0’€KTa 3JI04HHY,
y 3B’A3Ky 3 UMM TaKHi YMHUCEI 3aJUILIAETHCS HOGHICMIO HE peani3oBa-
HUM. 3a HasIBHOCTI (DiIKTMBHOTO 3aMaxy 00’ €KTHBHA CTOPOHA CKJIaay
MEBHOTO 3JIOYMHY MOKE OyTH BUKOHAaHA MOBHICTIO, TOOTO MOXYTh
1 HacTaTu CycHiIbHO HeOe3MeYHi HACTHiAKN B pe3yJbTaTi BAMHEHOTO
JisIHHSI, IPOTE€ BYMHEHO 3JIOYMH, 110 HE OXOIIIOBABCS YMHUCIOM
cy0’ekTa B pe3ynbTari Horo moMuiakd. GakTHYHO BUYMHSETHCS 3aKiH-
YEHUH 3JI0YMH, [0 MICTUTh BCi O3HAKM CKJIAJy 3JI0YUHY, epeadave-
Horo KK, ane y 3B’s13Ky 13 Cy0’€KTHBHOIO IOMUJIKOIO BUMHEHE KBaJIi-
¢ikyeTbes sIK 3aMax Ha 37104uH [5, ¢. 219].

Bpaxxaemo, 1110 Taki pi3HOMaHITHI TIO/ILIM 3aMaxy Ha 3JI0YMH Ha BHJIU
MAarOTh BaKJIMBE 3HAUYEHHS JUIS IPOLIECY KPUMiHATBHO-IIPABOBOT OLIIHKU
BUMHEHOTO Cy0’€KTOM KOHKPETHOTO 3JI0YHHY, BCTAHOBJICHHS Ta JJOBE-
JICHHSI I11]] Yac KPUMiHAIBHOTO MPOBA/KEHHS BCiX (PAKTUUHUX Ta IOpH-
JUYHUX BIACTUBOCTEH (0OcTaBuH) oro BuMHeHHs. BogHowac s
0CTaTO4YHOI KBaTi(hikaIlii BAMHEHOTO CY0’ €KTOM 3JIOYMHY HEOOXiqHO Oyrie
3’sCyBaTH, YM TaKUil Pi3HOBUJ 3aMaxy Ha 3JI0YHMH € 3aKiH4eHUM (4. 2
ct. 15 KK) abo He3akiHueHuM 3amaxoM Ha 35104uH (4. 3 ct. 15 KK), o
MOBUHHO BiZITBOPIOBaTUcs y popMy:i KBami(ikailii BAMHEHOTO Cy0’ €KTOM
37I04HHY.

BucnoBku. [IpoBenieHe 10CIIKSHHS Ja€ MiJCTaBH JUIsl TAKUX BU-
CHOBKIB:

1. 310oumH 3aJ€KHO Biji HOBHOTH BUMHEHHS CY0’ €KTOM CKIIAy 3J10-
YUHY TOAUISETHCS HA: a) 3aKiHUCHUH Ta 0) He3aKIHUCHU.

2. HezakiHueHu# 37104MH 3aJI€KHO BiJ] TOTO, UM PO3MIOYATO BUKOHAH-
HS1 00’ €KTHBHOI CTOPOHHM CKJIa Ty 3JI0YHMHY MOJUISETHCS HA: a) TOTYBaHHS
JI0 3JI0YMHY 1 0) 3aMax Ha 3JI0YHH.

3. 3amax Ha 3J04MH 3aJIe)KHO BiJ] CTYIICHsI BUKOHAHHS 00’ €KTUBHOT
CTOPOHU CKJIaJIy 3JIOUMHY 32 32JlyMOM Cy0’€KTa 3JI04YHMHY MOJISEThCS
Ha: a) 3aKiHUCHHH 1 0) HE3aKiHUCHHIA.
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I'punenko 1. O. Knacugpikauia 3nouunis 3anexicno 6i0 noeHomu ix 64UHEHHA

Cmammsi npucesiuena 00CIIONACEHHIO KAACUPDIKAYI] 3104UHIE 3ANeNHCHO 8I0 NO-
6HOMU GUUHEHHsL CYO ‘€kmom CKIady 3104uny. [Ipoananizosani 6UCI08IEHT Y KDUMIHANLHO-
npasositi OOKMPUHL NO3UYLL W00 CNIGEIOHOULEHHS CAOIIL (6UUHEHHS) 3104UHY MA 8UJIE
3104UHY (3AKIHUEH020 ma He3aKiHueHo02o0). [locniodceni no3uyii wooo kiacugikayii
3M0YUNIE HA BUOU 3ANENHCHO 6I0 cMAOTll (GUUHEHHS) 3T0UUHY, IOPUOUYHO 3HAYUMO20
MOMEHMY 3068EPUIeHHSL 3T0YURY, 30 CIYNeHeM 30IUCHEeHHSL 310YUHHO20 HAMIDY, d MAKOIC
KIacugixayis He3aKiHUeHUX 3104UHIE MOWo. 3anpOnoH08AHA A8MOPCHKA KIACUpikayis
3I0YUHIB HA BUOU 3ATENHCHO 810 NOBHOMU GUUHEHHSL CYO '€EKMOM CKIAOY 3N0UUHY, 8 TNOMY
YUCTT 3a1€HCHO 80 MO20, YU PO3NOYAMO GUKOHAHHI 00 €EKMUBHOT CMOPOHU CKAADY
3M0YURY, MA 3ALENCHO 6I0 CHYNEHSL BUKOHAHHSL 00 €EKMUBHOT CMOPOHU CKLAQY 3N0UUHY
3a 3a0yMOM cy6 €Kma 3104UHY.

Knruoei cnosa: xnacugixayia 3104unis, 8uOU 3104UHY, 20MYEAHHA 00 30YUHY,
3aMax Ha 310YUH, He3AKINYeHUN 3104 UH, 3AKIHYUEHUL 3T0YUH, NOGHOMA 6UUHCHHS
¢y0 €Kmom cKkaaoy 3104UH).
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Ipunenxo U. A. Knaccugukayusa npecmynnenuii 6 3a6ucumocmu om noiaHomol
ux cogepuieHuA

Cmamus noceawena ucciedo8anuio Kiaccuurayuy npecnynieHuil 8 3a6Ucumo-
Cmu 0m NOTHOMbL Co8epuleHUs cybbekmom cocmasa npecmynienusl. [Ipoananusuposa-
Hbl 8bIPANCEHHBIE 8 Y20NOBHO-NPABOBOI OOKMPUHE NOZUYUU NO NOBOJY COOMHOULEHUS
cmaouil (cogeputerus) npecmyniienus u o008 npecmynieHuil (OKOH4eHHO20 U HeOKOH-
yennozo). Mccnedosanvt nosuyuu OmHoCUMenbHO KAacCuQurkayuy npecmynienuil Ha
6UOU 6 3ABUCUMOCIIU 0N CIAOULL (COBEPULIEHUSL) NPECTYNIEHUSL, IOPUOUYECKU 3HAYUMO-
20 MOMEHMA 3a6epuleHUss NPECMYNJIeHUsl, CIEeNneHu CO8ePUEHUs NPECIYNHO20 Hamepe-
HUS, a Maxce K1accugpukayus HeoOKoOHUeHHbIX npecmynienuil u m. 0. [Ipednoscena
aA8MOPCKas KIACCUDUKAYUs NPECMYNeHUll Had 6UObL 6 3A6UCUMOCTIU OM NOTHOMbL CO-
sepuienust cyObeKmom cocmasa nNPeCmynieHus, 8 Nom YUcie 8 3a6UCUMOCIU O MO0,
Hauamo au UCnoIHeHue 00beKMUBHOU CIMOPOHLL COCMABA NPECHIYNIIeHUS, U 8 3A6UCU-
MOCIU OM CMEeNneHU UCNOIHEHUS. 00BEKMUGHOT CIOPOHbL COCMABA NPECHYNIEHUs. NO
3amuicny cyOveKma npecmyniieHus.

Knrouesvle cnosa: knaccugpuxayus npecmynienuil, 6uou npecmynienus, npueo-
MogIeHUe K NPEeCMYNIeHU0, NOKYUeHUe Ha NPecmynieHue, HeOKOHYEHHOe NPecmynie-
Hile, OKOHUEHHOe Npecmynienue, NOIHOMA CosepulenUst CyObeKmom CoCmasd npecmy-
naeHusl.

Hrynenko 1. O. Classification of crimes depending on the completeness of the
crime of committing

The article is devoted to the study of the classification of the crimes depending on
the completeness of committing the subject of the crime. The positions expressed in the
criminal-legal doctrine concerning the ratio of stages (committing) of a crime and types
of crime (completed and incomplete) are analyzed. The positions on the classification
of the crimes by species depending on the stages of the crime, the legally significant
moment of the completion of the crime, the degree of the commission of the criminal
intent, as well as the classification of the pending crime, etc., have been researched. The
author s classification of the crimes is proposed depending on the completeness of the
subject of the crime, including depending on whether the objective part of the crime has
begun and, depending on the degree of fulfillment of the objective side of the crime, by
the plan of the subject of the crime.

Key words: classification of crimes, types of crimes, preparation for a crime,
attempt on crime, incomplete crime, committed crime, completeness of committing
a crime subject.
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