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The Problem. The problem situation was appeared in a judge
practice, the content of which is in the dissimilar usage by the law-court
of the appeal instance principle, which is formulated in the article 23 of
the Criminal code of practice of Ukraine (hereinafter CCPU) «The
research directness of the implicating evidences, objects and documentsy'.
In some chancery cases, these law-courts, those are changing the
conclusion of the inferior law-court, examine all evidences with a usage
of the directness principle. And in other cases, they do nothing for it.

The analysis of the recent researches and publications. The
problems of realization in a criminal proceeding of the research directness
principles of the implicating evidences, objects and documents after the
attachment of CCPU in 2012 were the subjects of the research of some
scientists. The scientific interest of the previous is directed mostly on

! The legislator does not differentiate between concepts «the directness research of
the implicating evidences, objects and documents» and «the directness of evidencesy.
In this article they will be used as identical.
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ascertainment or on the main questions of the legal regulation and
realization of the outlined principle (Dekhtiar O. H.) [1], or on the content
of the first instance law-court activity with the direct research of the
implicating evidences, objects and documents (L. V. Karabut) [2]. Among
the dissertation works, which were done by 2012, but after becoming
the independence of Ukraine, It is worth to outline the candidate
dissertation of Katkova T. V. [3], but it is dedicated to the research
directness of evidences at the stage of pre-trial investigation.

Dekhtiar O. H. particularly touched the outlined problem, but
contented herself just with a statement of that is «in the course of the
proceeding in the law-court of the appeal instance the direct research of
the implicating evidences, objects and documents as an element of the
directness principle is realized in conditions of the research fulfillment
by the court of the appeal instance evidences (hereinafter our italics
L. L)» [1, p. 15]. A question about the reasons of such research of the
evidences in a criminal process science was not viewed. Such scientific
researches state from the indicated problem does not satisfy needs of the
judicial practice, which requires exact unambiguous scientific warranted
recommendations about the realization at the stage of the appeal review
of the directness research principle of the implicating evidences, objects
and documents, in case of the criminal-law qualification activity change,
in which was accused a person at the first instance law-court.

Problem statement. To define the content of the question that was
submitted to the heading of this article, one must perform such tasks: to
ascertain if the appeal law-court has a right, when it agrees with indicated
by the local law factual circumstances of the case and do not carry out
the judicial enquiry, to give another juridical qualification of the convicted
person actions; to indicate if such actions of the appeal instance law-court
make an revaluation of the evidences in the case of the view at the
statement of the article 23 of CCPU.

Statement of the main research material.

1. A question about that, that if the appeal instance law-court has
a right, when it agreed with indicated by the first instance law-court
factual circumstances and did not carry out the judicial enquiry, to give
another judicial qualification of the convicted person actions, and also
if such actions of the appeal law-court make an revaluation of the
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evidences in a case of the view at the statement of the article 23 CCPU,
is already decided by the Supreme Law-Court of Ukraine (regulation of
21 January 2016 [4]). In this regulation the conclusion is made about
that the appeal instance law-court does not have a right to overestimate
evidences without carrying out a judicial enquiry. The Supreme Law-
Court of Ukraine noted in the regulation, that a breach ECHR will be
there, where witness, whose testimony has a significant meaning for the
case solution, could not be interviewed, or because of circumstances,
when there were a queue of such witnesses, but anyone of them could
not be interviewed.

The Supreme Law-Court of Ukraine argued its action also with
a law position of ECHR, which was pronounced by it in the Conclusion
«Jukovskii against Ukraine» of 3 March 2011, in which is stressed that
per the main rule points 1 and 3 «d» the article 6 of the Convection
require giving a criminal defendant of the corresponding and applicable
opportunity to deny the implicating evidences of a witness, charges
and to interview him during the giving of his implicating evidences or
later [5].

The Supreme Law-Court of Ukraine also appointed, that as per the
article 2 of the Protocol # 7 to ECHR, which was confirmed by the Law
of Ukraine of 17 July 1997, everybody that was returned guilty by the
law-court of the commission of crime, has a right of the revise by the
supreme instance law-court of the admission fact of guilty or the
imposition to him of sentence. The adduced regulations of the Protocol
are agreed with requires of the law about the right to the fair proceeding,
adversarial character of parties, the directness of the research of the
evidences, their permissibility. The observance of these rules requires:
if the appeal law-court factual is the last instance at the realization of
this person right, then, apparently, in the appeal procedure the
simplification are not allowed, and proof standards must be at the highest
level; if at the appeal law-court arise a question about the ascertain of
the exact fact in a different way, than it was fulfilled at the first instance
law-court, in that case the plenitude of the evidences research about this
fact has to be carried out in corpore. Every incident of the breach of these
regulations is a right breach of the person to the fair judicature in
ameaning of the article 6 ECHR, and consequently is an essential breach

5




Bunyck 33 * 2017 MUTaHHA GOPOTLOM 3i 3IOUMHHICTIO

of the requirements of the criminal procedural law which interrupted to
the law-court to make a legal and warrant conclusion.

In a criminal case, in which the Supreme Law-Court of Ukraine
adopted a regulation [4] on 21 January 2016, one has to overestimate
evidences because of that some witnesses, despite the motion of parties,
were not interviewed at the appeal law-court, and others were interviewed
and gave the implicating evidences, that were different per the content
from the implicating evidences, which were given by them at the trial
court. The Supreme Law-Court of Ukraine decided that the case must
be directed to the new revision to the court of the appeal instance, neither
cassation, as it was announced about the revision, when the court
canceled the conclusion of the cassation instance. Such decision was
pronounced by the need of the evidence research.

2. In science of the criminal process and criminal procedural law
there are concepts of the «proof» and «circumstances» («facts»).

Proofs are in a criminal proceeding the factual data, which was
received in a created CCPU order, which serve as the ground for the
court that ascertains a presence or absence of facts and circumstances,
that mean for the criminal proceeding and have to be proved (part 1
article 84 CCPU). A term «factual datay, which was used in this norm-
definition, is interpreted as «data (information about factsy.

Circumstances, which have to be proved in a criminal proceeding,
are formulated by the legislator in part 1 article 91 CCPU (event of the
criminal misdeed is a time, place, way and other circumstances of the
criminal misdeed commission); a guilt of the convicted person in
a criminal delinquency commission, the form of guilty, reason and aim
of the criminal misdeed commission and so on). In a science these
circumstances are indicated by the established term «the subject of
proving». According to the part 2 article 91 CCPU «the proving is
confined in a collection, checking and estimation of proofs with a goal
of the ascertain of the circumstances, which mean a lot for the criminal
proceeding.

Therefore, proofs cannot be identified with circumstances, which
have to be proved in a criminal proceeding. On the ground of estimation
results of the same evidences (their totality) about the presence of some
circumstances, or at all, the absence of the event. Thus, if the court of
6
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the appeal instance does not have doubts in results of the proofs estimation
at the trial court, makes the conclusion about the presence of another
circumstances, than those, which were ascertained by the previous, then
it is not about the revaluation of proofs, but about the revaluation (another
interpretation, including the law interpretation) of the event circumstances.
Visually it can be observed in cases about the actions, objective (object
and objective party) and subjective (subject, subjective party) signs
(circumstances) whose are identic. For example, the criminal misdeeds
which are created by the articles 115 (willful homicide) and 118 (willful
homicide by the excess of the necessary defence limits or in case of the
excess of ways, which are necessary for the apprehension) of the criminal
codex of Ukraine (hereinafter CC), are similar by the signs. As opposed
to the willful homicide, the necessary sign of the murder, that was
committed with the excess of the necessary defence limits or in case of
the excess of ways which are necessary for apprehension, is just a sign
of the subjective party- motive.

In case, when the law-court of the appeal instance does not deny
results of the evidences estimation, which was given by the court of the
first instance on all grounds: permissibility, accessories, authenticity,
sufficiency (the last one is about the body), this court has a right to make
another conclusion about the circumstances of the crime and its criminal-
law qualification. Here it is about the revaluation of the proofs, but
requalification of the crime (for example, fromp. 1 a.118 CCtop.1 a.115
CO).

If the conclusions of the appeal instance court that is different from
the conclusions of the court of the first instance, touched the essence of
the proofs signs- permissibility, accessories, authenticity, sufficiency (the
last one is about the body), and exactly this could involve the
requalification of the person actions to another article (a part of the
article) CC (regardless of whether it makes a state of person better or
worse). Then the court of the appeal instance must research proofs with
a require compliance of the article 23 CCPU. For Instance, in the
determination of 25 October 2016 [6], the court of the cassation instance
stated right the breach of the requirements of CCPU because of the
limitation of the appeal instance court of the interrogation at the session
just of the accused and complainant and did not investigate directly other
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proofs, which were basis for the conviction. And it came up into the
belief about the absence of the ample evidences of the guilty and necessity
of the criminal proceeding close because of the absence of the guilty
content. «That means that it gave another estimation of the investigation
of the first instance law-court to evidences without direct investigation
of them at the appeal instance». In the mentioned determination, as well
as in the mentioned above regulation of the Supreme Law-Court of
Ukraine of 21 January 2016, is about direct research of the evidences
parts, that led the revaluation of these evidences considering the
accordance to their requirements of the permissibility, accessory,
authenticity. The estimation of the separate evidences (which were
researched at the appeal court revise) involved the revaluation of the
evidence totality from the viewpoint of their sufficiency: the court of the
appeal instance acknowledged «new» evidence totality insufficient for
the conclusion about the guilty, and hence decided to close a criminal
proceeding because of the absence of the guilty content. That is why, the
court of the cassation instance noted in its determination of 25 October
2016 right, that the appeal instance court gave another estimation to the
researches of the court of first instance to evidences without their direct
investigation at the appeal instance. This means that it revaluated proofs,
but neither circumstances of the criminal proceeding.

The court of the appeal instance has a right to make its own conclusions
on the ground of the same evidence totality, if it investigated all proofs,
which were mentioned by the court of the first instance and agreed with
them. The last of them, at that, have to be researched directly in the court
of the first instance and checked by the appeal instance court. In this way,
the evidence totality is firm and steady in the courts of the first and appeal
instances. That is why, a change of the action qualification of the person
by the court of the appeal instance is not a reason for the conclusion about
the revaluation of it evidences of the court of the first instance.

3. A change of the sentence by the appeal court does not create for
this court an obligation to research all evidence totality with the
observance of the directness principle, if it does not explain in new
fashion (different) evidences, which were received in the court of the
first instance. In p. 2 a.23 CCPU is indicated that «evidences of
intelligence cannot be acknowledged that contain in the implicating
8
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evidences, objects and documents, which were not the subject of the
direct investigation of the court». But in case when the court of the first
instance researched all possible evidences with observance of the
directness principle, but court of the appeal instance agreed with them,
then the last one does not need to reinvestigate these evidences in such
order as it was done in the court of the first instance. For making
a conclusion of the appeal court, it is enough to check evidences of the
inferior court, also to listen to the recording of the session in the court
of the first instance. A change of the sentence of the appeal court is not
a necessary ground for the automatic reinvestigation of all evidences in
the case. Because it would mean the substitution of the appeal court of
the first instance court without any reasons.

4. The requalification by the appeal court of the convicted person
actions is not a consequence of the breach by the court of its rights to the
protection, if the last one is at the stage of the pre-trial investigation and
judicial revise defended from accusation in a criminal misdeed commission
as per the article CC, which court has «switched» by the results of the
appeal revise. The factual circumstances of the events are investigated at
these two stages and at the stage of the appeal revise. And accused has
enough time and opportunities for the denial of these circumstances.
Therefore, the person is defending from the accusation with the same
arguments and with the same result of the factual circumstances of the
case at the stage of the court handling and appeal review.

5. The court of cassation has no rights to collect and estimate proofs,
but it has right to gibe another qualification to the crime and to make
a conclusion about the impropriety of the standard usage of CC. It also
has a right to change the court conclusion (paragraph 4 art 1, article 436
of CCPU), indicating in the motive part of the determination neither
arguments, but circumstances, which were ascertain by the courts of the
first and appeal instances (sub-paragraph 4 paragraph 2 part 1 article 442
of CCPU). A change of the court conclusions of the inferior courts by
the superior is possible without the reiterated research by the last one of
all evidences.

6. The legislator did not determine the obligation for the appeal
instance in every case of the change of the judicial decision in a way of
revaluation of the factual circumstances and giving them another
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criminal-law qualification than in the court of the first instance to make
a judicial investigation. In a part 3 of the article 404 of CCPU is
determined a rule about that, the court of the appeal instance for the
motion of the judicial proceeding members is obliged to research
iteratively circumstances, which were established during the criminal
proceeding in condition, that they are researched by the court of the first
instance incompletely or with a breach, and maybe (has a right
to) investigate evidences, which were not investigate by the court of the
first instance, only if members of the criminal proceeding announced
about the investigation of such evidences the motion during the
investigation in the court of the first instance or if they became reputed
after the determination of the judicial decision, that is appealed. Due to
requirements of the research directness of the evidences and considering
the law conclusion of the Supreme Law-Court of Ukraine, which was
made by it in the determination of 21 January 2016, one can draw
a conclusion, that the realization by the appeal court of the indicated
right and obligation involves a necessary research by it of all evidences
in the case with observing of the article 23 of CCPU.

According to the results of the investigation of the question about the
realization of the principle of the research directness of evidences in the
court of the appeal instance, one can draw such conclusion: if the court
of'the appeal instance revalues only one evidence, that was received in the
court of the first instance, so that is a reason for the directness research by
it of all other evidences with the observing of the requirements of the article
23 of CCPU; the revaluation of the court of the appeal instance of the
circumstances that were established by the court of the first instance and
change according to this of the criminal-law activity qualification is not
a revaluation of the evidences and does not involve the obligation of the
court of the appeal instance iteratively (after the court of the first instance) to
make the directness research of all evidences in the case.

Further researches’ prospects. The topic, which was researched in
this article, is pretty great. One must to carry out a further research for
its whole treatment in such ways: to ascertain a question about the
permissibility of the particular research of the evidences by the court of
the appeal instance according to the requirements of the directness
principle; to learn the peculiarities of the directness research of the
evidences by the court of the appeal instance.
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Loboyko L. M. Problem questions of the realization by the law-court of the
appeal instance principles of the direct evidences investigation

The article is about the problem questions that appears in the judicial practice in
case of the change by the court of the appeal instance of the criminal breach qualification
without carrying out of the pre-trial investigation and realization in connection with this
the principles of the directness research of evidences. The conclusions was made that in
case when the court of the appeal instance revalues only one of the evidences, which
was received in the court of the first instance, so this is a reason for the directness
research by it of all other evidences, the revaluation of the court of the appeal instance
of the factual circumstances, which were established by the court of the first instance,
and a change because of this of the criminal-law activity, is not a revaluation of the
evidences and does not give an obligation for the court of the appeal instance iteratively
to make the directness research of all evidences in the criminal case.

Key words: the court of the appeal instance, evidences, the circumstances of the
criminal proceeding, the directness research.

Joooiiko JI. M. IIpoonemni numannus peanizauii cyoom anenayiiinoi incmanyii
3acaou 6e3nocepeonbozo 00caidHceHHA 00Ka3ie

Y emammi poszenanymo npobnemui numarHs, wo UHUKAIOMb ) CYOO08itl npakmuyi
6 pasi 3MiHU CyOoM anerayiiHoi iHcmanyii Keanigikayii KpUMIHATLHO20 NPABONOPYULEH-
HsL ©e3 npogedenns 00cy008020 cAiocmea i peanizayii y 368 3Ky 3 Yum 3acaou
be3nocepedHocmi 00CiONHCeH ST O0KA318. 3POONEHO BUCHOBKU NPO me, W0 8 pasi, Kou
€Yo anenayiunoi incmanyii nepeoyinioe xoua 6 0OuH 0okas, 3000ymuil y cyoi nepuioi
incmanyii, mo ye € niocmaegoio 0ist 6e3no0cepednb020 00CIIONCEHHsL HUM YCIX THUIUX
00Ka3is, nepeoyinKka cyoom anersyitinol incmanyii hakmuurux 0O6Cmasun, 6CMaHog8Ie-
HUX cYOOM nepuiol iIHcmanyii, i 3Mina y 36 3Ky 3 yum KPUMIHAIbHO-NPAB08oi Keanigikayii
OIsIHHA He € NepPeoyiHKOI0 OOKA3I8 | He NOPoOACYE Ol CYOy anelsyiiunoi iHcmanyii
0008 513Ky NOBMOPHO 30IcHUmMU Oe3nocepeoHe 00CTIONCeHHs 6CIX O0KA3I8 Y KPUMIHATbHIL
cnpasi.
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Knrwuosi cnosa: cyo anenayiiinoi incmanyii, 0oxkasu, 06cmaguiu KPUMIHATbHO20
npoBaoCenHts, 6e3nN0CcePeOHE DOCTIONCEHHS.

Jloboiixko JI. M. Ilpobnemusie sonpocwl peanuzayuu cyoom aneanayuoHHou
UHCMAHUUU RPUHWUNG HENOCPEOCMEEHHOZ0 UCCIe006aHUsA 00KA3AMENbCME

B cmamove paccmampusaromes npobnemmvle BORPOCyL, BOZHUKAIOWUE 6 CYOCOHOL
npaKmuke npu UAMeHeHuL CyOoM aneiAYUOHHOU UHCIMAHYUL KEATUDUKAYUU Y20T08HO-
20 npagonapyuleHus 6e3 nposedeHs Cy0ebHO20 C1e0CMBUsL U Peanus3ayul 8 Ce:3U ¢ IMUm
NPUHYUNA HENOCPeOCMBEHHOCMU UCCIed08anus dokazamenvems. Coenanvt 6bl600bl
0 moMm, Umo 8 cayuae, eciu cyo aneiisYUOHHOU UHCIMANHYUL NepeoyeHusaem xoms Ovl
00HO 00KA3aMeNbCmeo, NOLYUeHHOe 8 Cy0e NePeoll UHCMAHYUU, MO 9MOom (Gaxkm s6is-
emcst 0CHO8aHUueM OJisl HeNOCPeOCMEEHHO20 UCCTIe008AHUsL CYOOM 6CeX QOKA3AMENbCME,
nepeoyenKa cyoom aneiisyuoHHON UHCMAHYUU (PAKMUYECKUX 0OCMOIMenIbCme, YCma-
HOGILEHHBIX CYOOM NEPBOLL UHCIAHYUL, U UBMEHEHUE 8 653U C IMUM Y20JI08HO-NPABOBOL
Keanupurayuu 0esiHus He A6IAemcst NEPEOYEHKOU OOKA3AMENbCME U He NOPOAHCOaem
0151 ¢yOa aneiisyuoOHHOU UHCMAHYUYU 0OSI3AHHOCIU NOGMOPHO OCYUWECMEUMb HENo-
cpeocmeenHoe UCCIe008anue 8cex 00KA3AMelbCMe HO Y20I08HOMY OelL.

Knrwuesvie cnosa: cyo aneninsayuonHol uHCmanyuu, 0OKasamenbcmed, 006cmosi-
MeNbCMBA Y2008H020 NPOU3EOOCMEA, HENOCPEOCMEEHHOE UCCLE008AHE.
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